T

CANADIAN CENTREFORPOLICY ALTERNATIVES
MANITOBA

CETA:

Constraining Manitoba’s
Economic Prospects and
Policy Options

By John Jacobs and Lynne Fernandez

FEBRUARY
2013



CETA: Constraining Manitoba’s Economic
Prospects and Policy Options

By John Jacobs and Lynne Fernandez
ISBN 978-1-77125-056-6

FEBRUARY 2013

This report is available free of charge from the CCPA
website at www.policyalternatives.ca. Printed
copies may be ordered through the Manitoba Office
for a $10 fee.

Please make a donation... Help us continue to offer
our publications free online.

We make most of our publications available free
on our website. Making a donation or taking out

a membership will help us continue to provide
people with access to our ideas and research free
of charge. You can make a donation or become a
member on-line at www.policyalternatives.ca. Or
you can contact the Manitoba office at 927-3200
for more information. Suggested donation for this
publication: $10 or what you can afford.

CCPA

CANADIAN CENTRE
for POLICY ALTERNATIVES
[ == MANITOBA OFFICE

309-323 Portage Avenue, Winnipeg, MB R3B 2C1
TEL 204-927-3200 FAX 204-927-3201
EMAIL ccpamb@policyalternatives.ca

caw b s67
OTTAWA

About the authors

John Jacobs is a research associate and former
regional director with the CCPA. He is the author
of numerous public policy publications and a PhD
candidate in Public Policy and Political Economy at
Carleton University.

Lynne Fernandez is a project manager at the CCPA
MB. and the Errol Black Chair in Labour Studies held
at the CCPA MB.

Acknowledgements

The authors wish to thank Bruce Campbell, Sarah
Cooper, Shauna MacKinnon and Susan Purtell for
their role in bringing this report to publication. The
authors wish to thank Fletcher Baragar and Stuart
Trew for their very helpful comments on drafts.
Special thanks are due to Scott Sinclair and Terry
Boehm for their review of drafts and contributions to
sections of this paper.

The CCPA is grateful to the National Union of
Government and General Employees and the
Manitoba Government and General Employees
Union for their financial support of this paper. This is
an independent study, the views expressed are those
of the authors and do not necessarily reflect those of
the funders or of CCPA.

The Canadian Centre for Policy Alternatives -
Manitoba is an independent, non-partisan research
institute concerned with issues of social and
economic justice.



Table of Contents

Yy

Executive Summary
Introduction

CETA: Not Just Another Trade Agreement

0o o »

Manitoba - EU Trade Trajectory

15 CETA and Northern Development in Manitoba

18 Procurement

21 Public Services

24 Investor-state Mechanism and the Reduction of Policy Options
27 Conclusion

28 Endnotes

32 Bibliography

CETA: CONSTRAINING MANITOBA’'S ECONOMIC PROSPECTS AND POLICY OPTIONS



CANADIAN CENTRE FOR POLICY ALTERNATIVES — MANITOBA



Executive Summary

The Canadian government is in the midst of
what it hopes is the final stage of negotiations
to reach a comprehensive economic and trade
agreement (CETA) with the European Union
(EU). The negotiations reach well beyond the
traditional focus on removal of trade tariffs. In-
vestors on both sides of the Atlantic are calling
for an agreement that provides new opportuni-
ties in the areas of “infrastructure, civil works,
transportation, energy, electricity generation,
distribution and transmission, and water.” Inves-
tor lobby groups are also looking for the agree-
ment to focus on reductions and a reorientation
of “non-tariff barriers like standards, procedures
and regulations.”

CETA set precedents that will have long-
term implications. It expands the coverage of
international trade and investment agreements
to cover provincial and municipal governments
and will impact all new services and regulations.
The changes associated with ceTA will, under
most-favoured-nations provisions, be extended
to trading partners with which Canada has free
trade and investment agreements, such as the
US and Mexico.

Manitoba’s trade with the EU is imbalanced in
terms of the quantity and the value-added qual-

ity of goods. Over the past decade Manitoba has
had a trade deficit with the EU—on average for
each dollar exported to the EU, Manitoba im-
ported $1.80 worth of goods. More than 70 per-
cent of Manitoba exports are in unprocessed or
barely processed goods. This contrasts sharply
with EU exports to Manitoba, which are virtu-
ally all in highly processed and technologically
advanced goods.

The imbalanced EU—Manitoba trade record
is indicative of the broader Canada—EU trade,
with Canada relying on exports of “entry-point
products” while the EU exports finished prod-
ucts to Canada. The Manitoba government and
manufacturing sector have initiated strategies to
expand advanced manufacturing and to increase
exports. CETA could derail these efforts. The re-
moval of tariffs and the ability of governments
to implement industrial policies could reinforce
the export of primary and low value added com-
modities and undermine the province’s advanced
manufacturing strategy.

Projections that take into account the removal
of tariffs and Canada’s experience with free trade
agreements indicate the province could lose 300
to 500 jobs. Most of these losses are forecast to
occur in the manufacturing sector. When the
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rise of the Canadian dollar is factored into the
impact of tariff removal, the potential net job
loss rises to 3,800 jobs.

The EU has identified the removal of provin-
cial restrictions on EU investor access to energy,
mining and natural resource extraction in gen-
eral as the “most important ... key target” in the
final negotiations. CETA removes the capacity of
governments to set local development require-
ments that, for example, a specific portion of
the jobs created must be for local workers, that
training must be provided and that a portion of
the goods and services for the mine must be pro-
vided by local businesses. The removal of such
performance requirements from the policy tools
available to the provincial government under-
mines its capacity to ensure Northern Manitoba
benefits from the depletion of its non-renewable
provincial resources.

While the provincial government has indi-
cated that it is calling for Manitoba Hydro’s mo-
nopoly on energy generation and distribution be
exempted from CETA, it is not clear how much of
Manitoba Hydro’s operations, such as procure-
ment, would also be exempted from CETA. As
negotiations enter the “end-game” and the fed-
eral government is being pressured to provide
concessions to reach an agreement, the challenge
for the provincial government is ensuring strong
exemptions to protect Hydro’s capacity to sup-
port Northern and First Nations are maintained.

Access to the provincial public procurement
market has been a key incentive for EU multi-
nationals, a market of between $5.5 and $8 bil-
lion annually in Manitoba. These procurements
provide considerable economic clout for govern-
ments and significant business opportunities.
Local preference procurement policies enable
governments to ensure that regional workers
and businesses benefit from publicly funded pur-
chases, and that these purchases further strategic
objectives such as the adaptation of innovative
and productivity-enhancing technologies. CETA
would curtail this ability by opening procure-

ment tenders to EU investors and by extension
to American corporations.

While ceTA contains provisions to increase
and protect opportunities for the private sector,
the same cannot be said for public services; indeed
some of the CETA provisions, such as negative
listing and the exemption Annexes, appear to be
designed to ratchet down the scope and strength
of public services. Overall the agreement makes
it easier to privatize services and more prohibi-
tive to bring services back into public provision.
For new services to address emerging issues such
as climate change and new technologies, the de-
fault providers would be minimally regulated
private corporations.

The increased patent protection for phar-
maceutical drugs being demanded by the EU
and its brand name pharmaceutical companies
could increase Manitoba’s annual costs by up to
$81.1 million, costing the province’s Pharmacare
program an additional $38 million annually and
private drug plans and consumers an additional
$43.1 million a year.

CETA intellectual property rights protection
measures could jeopardize agricultural seed sav-
ing and replanting. A farmer simply accused of
reproducing or seeding a patent-protected va-
riety could be confronted with the seizure of
property and the destruction of either the seed
or the crop resulting from the seed. Any third
party deemed to have assisted in the alleged in-
fringement, like a seed cleaning establishment,
could face similar consequences. These potential
consequences are likely to cause farmers to di-
minish seed saving and end up paying for seeds
each year at a significant cost increase. These
enforcement mechanisms would impact other
sectors of economy similarly.

Canada is proposing that CETA incorporate
NAFTA’s controversial investor-state dispute set-
tlement mechanism which enables foreign cor-
porations to directly sue governments for loss of
anticipated profits. The mechanism is only open
to foreign investors and disputes are settled by
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appointed tribunals of international trade law-
yers operating outside of and unaccountable to
Canada’s legal system.

Investor-state arbitration has itself become
a growing and very profitable industry for suc-
cessful claimants and international trade law
firms. Active claims in 2009/2010 alone reached
into the US $100s of billions of dollars with a re-
cord 46 new claims in 2011. Legal costs for these
claims average US$ 8 million with costs for some
claims reaching more than $30 million. A tri-
bunal recently awarded the largest ever settle-
ment granting a US multinational oil company
an award of $US 1.8 billion against the govern-
ment of Ecuador—interest and legal costs bring
the total costs to $US 2.4 billion.

Some countries, such as Australia, have re-
jected the investor-state mechanism but ceTa
would expand the jurisdiction of the mechanism
to cover the activities of provincial and munici-
pal governments. The $250 million compensation
claim by an American oil and gas company in re-
sponse to Quebec’s environmental moratorium
on fracking for natural gas underneath the St.
Lawrence River is but the most recent example
of the potential harmful effect of these claims.

In the end-game negotiations the EU is call-
ing for investors to be compensated for “indirect
expropriation”—government regulations to pro-
mote “health, safety and environment” that im-

pact corporate profitability. Such proposals, in
effect, call for corporations to be compensated
for the restriction of operations which are dam-
aging to public health, safety and the environ-
ment. These corporate litigation rights would
contribute to a chill on new policy initiatives as
the prospect of investor-state litigation discour-
ages governments from revitalizing and expand-
ing public services and provides a mechanism
for investors to challenge, discourage, and limit
new policy initiatives by all levels of government.

CETA is a key step in the entrenchment of the
foreign investment-led model of economic de-
velopment and trade and sets a new benchmark
for current and future free trade and investment
agreements. It provides foreign investors with ex-
pansive new rights that undermine governments,
communities and democratic decision-making.
The investor-state mechanism penalizes govern-
ments that advance public interests by regulating
the activities of foreign multinational corpora-
tions and it reduces the parameters of what are
viable and affordable policy options.

When taken in conjunction with the curtail-
ment of northern and industrial strategies it is
clear that ceTA would impact fundamental as-
pects of Manitoba social and economic devel-
opment and governance. As such, it should, at
a minimum, be negotiated transparently and
with accountability to citizens and communities.
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Introduction

The Canadian government is in the midst of
what it hopes is the final stage of negotiations
to reach a comprehensive economic and trade
agreement (CETA) with the European Union
(EU). Negotiations started in 2009 and have
now twice passed deadlines without reaching an
agreement. Recently leaked documents confirm
that the secretive negotiations are at a sensitive
stage as negotiators address the most conten-
tious and difficult issues. Having staked much
of its international trade strategy on increasing
Canada’s bilateral free trade agreements, there
is particular pressure in these negotiations for
the Canadian government.

The difficulty in reaching an agreement is
indicative of the broad and precedent-setting
scope of the proposed agreement. According to
its proponents the agreement is ambitious, going
well beyond the traditional focus on removal of
trade tariffs and setting the standard for a new
generation of trade agreements.

Investors on both sides of the Atlantic are
specifically calling for an agreement that pro-
vides new opportunities in the areas of “infra-
structure, civil works, transportation, energy,
electricity generation, distribution and trans-
mission, and water.” Investor lobby groups are

also looking for the agreement to focus on the
reduction and reorientation of “non-tarift barri-
ers like standards, procedures and regulations.”
For Canadian companies, CETA provides what
a national columnist recently characterized as
“stealth deregulation and liberalization of the
Canadian market with the added benefit of bet-
ter access to the massive European market.”

The agreement is designed to increase and
protect international investment opportunities
but these opportunities come at a price. Recently
leaked documents confirm that Canada is giving
up control over public procurement at all levels
of government. Indeed, the documents show
that in the ‘end game’ negotiations the EU is de-
manding further concessions in the areas of lo-
cal content requirements for purchases related
to regional development, energy generation and
urban public transport infrastructure. The EU
has also set its sights on gaining unhindered ac-
cess to Canada’s natural resources and agri-food
industries. The increased investor protections
contained in the agreement, such as increasing
patent protection and the right of foreign com-
panies to sue the Canadian government, could
affect the scope and costs of public services and
regulations.
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A number of reports have examined the im-
pact of cETA on Canada’s economy, public poli-
cies and services.* This report addresses the po-
tential impact of CETA on Manitoba. It assesses
the potential economic impact of removing tariffs
on trade by examining the current trajectory of
EU-Manitoba trade — a trade relationship that is
shown to be highly imbalanced. The report finds
that CETA could reinforce this trade trajectory,
derail the Province’s advanced manufacturing
strategy and reduce employment opportunities
in manufacturing.

This report also examines the potential
impact of providing foreign investors with in-

creased access to public procurement and the
impact of weakening the provincial govern-
ment’s ability to promote regional development
and to ensure that Manitobans benefit from the
province’s natural resources. The increased pat-
ent protection and investor litigation rights are
examined to assess the potential impact on the
costs and effectiveness of public institutions and
services. Ultimately the paper finds that cETA
contributes to a shift in public policy orienta-
tion, a shift that diminishes the capacity of the
Province of Manitoba to promote economic
development and the interests of its citizens
and communities.
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CETA: Not Just Another Trade Agreement

The proposed ceTA follows on a series of free
trade agreements (FTA) signed over the past
decade with several smaller economies in-
cluding Peru, Colombia, Jordan, Costa Rica,
Panama and Honduras. But CETA is not just
another free trade agreement. CETA addresses
a call by Canada’s corporate sector for an “am-
bitious agreement” that sets the standard for a
new generation of trade agreements. The new
generation agreements expand the impact of
international trade agreements both in terms
of reach and lasting impact. They go beyond
the removal of tariffs and are part of a broad-
er reorientation of public policy to support
increasing investment and corporate profit-
ability. Beyond the fact that the agreement is
with Europe, the world’s largest economy,’ the
proposed agreement is precedent setting in a
number of ways.

« Previous agreements covered federal
government and some provincial
government activities. CETA expands the
reach of Canada’s past and future FTAs to
include provincial government ministries,
crown corporations and municipal
governments, school boards, health
institutions etc.

+ CETA is the first agreement to expose
provincial and municipal governments
to a negative listing coverage in which
governments must explicitly identify
which areas are to be exempted, with all
other sectors subject to the terms of the
agreement. This approach expands the
reach of investment and trade agreements
and means that new services and
regulations will by default be subject to the
agreement.

+ The most favoured nation clauses included
in other FTAs means that cETA will have
an impact beyond the Canada-EU trade
agreement. This means that the access to
markets and rights granted to investors and
corporations will be extended to investors
from nations with which Canada currently
has free trade agreements. Any more
favourable measures contained in CETA
will be extended to investors from, for
example, the United States and Mexico.°

+ CETA would set a new benchmark for
ongoing and new investment and trade
agreements. Each time a new FTA is
negotiated, it sets a standard or bottom line
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for the negotiation of future agreements could have an impact for, for example,

that seek to further liberalize investment, the treatment of agriculture and supply
trade and regulations. The most recent management in future agreements.
example is Canada’s participation in the The precedents set by cETA could have long-
Trans Pacific Partnership (Tep). It seeks term implications for Manitoba well beyond its
to attain at least terms of the ceTA. This impact on Canada-EU trade.
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Manitoba - EU Trade Trajectory

Manitoba-EU trade is relatively small, account-
ing for 5 percent of total provincial exports and
imports. Manitoba exports to the EU are fairly
evenly balanced between the manufacturing,
agricultural and resource sectors (see Figure 1)
and reflect the broader structural changes that
have occurred within the Manitoba economy.
Manufacturing and agriculture’s contribution to
the provincial economy is declining, while the
mining and petroleum industries’ contribution
is increasing. Over the past decade agricultural
has declined from 5 percent of provincial Gpp
to 3.3 percent and manufacturing has declined
from 13 percent to 11.5 percent.” Extractive in-
dustries’ contribution to the Manitoba’s econo-
my has more than doubled from 1.7 percent to
4.7 percent of GDP. As in the rest of the country
the service sector continues to exhibit the larg-
est growth.

As Figure 1 indicates these trends are evident
in exports to the EU: mining exports have in-
creased significantly over the past three years to
surpass the value of Manitoba’s agricultural ex-
ports. Agricultural exports have declined slight-
ly in value over the past decade while manufac-
turing exports are once again increasing after
a decline coinciding with the recent recession.

Manitoba’s Imbalanced Trade

with the EU

Over the past decade Manitoba has averaged $430
million in exports and $780 million in imports
from the EU, resulting in an average annual trade
deficit of approximately $350 million. In other
words, for each dollar of goods exported to the
EU, Manitoba imported $1.80 worth of goods.
The recent spike in mining exports resulted in a
62 percent increase in Manitoba exports in 2011
to the EU, decreasing the Manitoba-EU trade
deficit to $145 million.

Manitoba trade with the EU is also imbalanced
in terms of the value-added composition of ex-
ports. As Figure 1 indicates, almost 60 percent of
exports are produced by the primary commodity
industries, agricultural and mining and petrole-
um. This is confirmed by the products exported.
Industry Canada data indicates that more than
70 percent of Manitoba ’s top 25 exports are in
unprocessed or barely processed goods (Table 1).
This is reflected in Manitoba’s top five exports
to the EU which are, with the notable exception
of aircraft components, primary commodities:
copper, wheat, aircrafts/parts, seeds and nickel.

This contrasts sharply with EU exports to
Manitoba. A review of the top 25 products indi-
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FIGURE 1 Manitoba Exports to EU by Industry (NAICS Classification)
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cates that virtually all of EU exports are in highly
processed and technologically advanced goods
(Table 1) such as harvesting machinery, pumps,
valves, pesticides and motor vehicle parts. The
imbalanced EU-Manitoba trade record is indic-
ative of the broader Canada-EU trade which is
increasingly imbalanced, with Canada relying
on exports of “entry-point products” while the
EU exports finished products to Canada.® oECD
research confirms Canada’s vulnerability, find-
ing that Canada has a comparative disadvantage
in high and medium-high technology manufac-
turing but has a comparative advantage in low
and medium-low technology manufacturing.®
The oECD notes that “low-technology manufac-
turing will decline in importance in industrial-
ized countries” in the face of competition from
emerging economies and that Canada must look
to innovation to increase the sophistication and
productivity of its manufacturing sector.

The current trajectory of trade indicates that
the removal of tariffs and increases in EU-Mani-
toba trade could exacerbate the trade imbalance
both in terms of the value-added nature of prod-
ucts traded and in the quantity of goods traded.

2006 2007 2008 2009 2010

Agriculture

Indeed the 2008 Canada-EU Joint Study, which
the federal government uses to provide the eco-
nomic justification for CETA, projects that the
increase in EU exports to Canada will be twice
as large as the increase Canadian exports to the
EU." For Canada this would entail increased
trade deficits and imports of advanced manu-
factured goods.™

CETA’s Potential Impact on Manitoba
Manufacturing
The trade data make clear the challenges facing
Manitoba in seeking to move up the ‘value-added
chain.” Over the past decade both the provincial
government and manufacturing sector in Mani-
toba have initiated strategies to expand advanced
manufacturing and to increase exports.” These
strategies are founded on moving up the “inno-
vative spiral” through developing manufacturing
clusters that facilitate research and development
and the incorporation of productivity-enhancing
technological advances in sectors where Mani-
toba has strategic advantages.

CETA could derail these efforts by reinforcing
the existing trajectory of Manitoba-EU trade to-
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TABLE 1 Manitoba - EU Trade by Product (2011), $CAD thousands

Top 25 Manitoba Exports to EU 2011 Top 25 EU Exports to Manitoba 2011
2603 - Copper & Copper ores & concentrates 214,270 8433 - Harvesting & Other Agricultural Machinery 47,480
1001 - Wheat 40,291 8413 - Pumps for Liquids 29,622
8411 - Turbo-Jets, Propellers & other gas turbines 39,093 8481 - Taps, Valves etc. For Pipes, Tanks etc. 24,001
1205 - Rape or Colza Seeds 33,463 3808 - Pesticides 21,767
7502 - Unwrought Nickel 28,840 8708 - Motor Vehicle Parts 20,988
3004 - Medications 26,270 8431 - Headings Machinery Parts 20,947
1201 - Soya Beans 25,522 8429 - Self-propelled construction & grading machinery 20,274
0713 - Leguminous Vegetables 21,190 8471 - Magnetic/Optical Readers 16,127
8537 - Circuit Breaker Boards and Panels 19,383 8412 - Other Engines and Motors 14,859
1209 - Sowing Seeds Fruits and Spores 17,630 7308 - Structures of Iron or Steel 14,012
4911 - Other Printed Articles nes 17,622 3908 - Polyamides in Primary Forms 13,059
8412 - Other Engines and Motors 17,523 8701 - Tractors 12,850
1005 - Corn Seed 10,443 8704 - Trucks & Goods Transport Vehicles 12,444
1204 - Linseed 9,073 8483 - Transmission Parts; Bearings & Gears etc. 12,341
8803 - Helicopter & Airplane Parts etc. 8,516 8466 - Parts & Accessories for Machine-Tools 11,793
2937 - Hormones and Their Derivatives 7,802 8479 - Machines and Mechanical Appliances 10,759
8471 - Magnetic/Optical Readers 7,048 2208 - Liqueurs & Other Spirituous Beverages 10,101
8433 - Harvesting and Other Agricultural Machinery 5,520 8421 - Centrifuges, Filtering Machinery 10,036
8431 - Machinery Parts 5,286 2204 - Grape Wines 9,394
9018 - Medical Instruments and Appliances 4,374 8703 - Motor Vehicles (Other Than Public Transport) 9,378
1207 - Oil Seeds and Oleaginous Fruits 4,104 9015 - Surveying Instruments 9,164
7404 - Copper Waste and Scrap 3,967 8409 - Parts for Engines 9,116
0304 - Fish Fillets and Other Fish Meat 3,783 8803 - Helicopter & Plane Parts etc. 8,970
2915 - Saturated Acyclic Monocarboxylic Acids 3,525 2918 - Carboxylic Acids and Their Derivatives 8,729
5301 - Flax Fibre: Flax Tow and Waste 3,291 9027 - Instruments for Physical/Chemical Analysis 7,819
Sub-Total 577,828 Sub-Total 386,031
Others 73,130 Others 410,047
Total (All Products) 650,957 Total (All Products) 796,078
Primary Commodities (In Bold) 415,867

Percent of top 25 72%

NOTE: HS 4 codes, Source: Industry Canada, Trade Data Online

SOURCE: Industry Canada, Trade Data Online by Industry and author’s calculations

10

wards the export of primary and low value-added
commodities. Trade tariffs between Canada and
the EU are already low by historical standards; in
this sense they have not been major determining
factors in the scale of trade, certainly not when
compared to, for example, the appreciation of
the Canadian dollar.* The removal of tariffs will
disproportionately benefit EU exporters to Can-

ada given that at 3.5 percent Canadian tariffs on
EU products are higher than average EU tariffs
on Canadian goods (2.2 percent).” This would
exacerbate the disadvantage already faced by
Manitoba exporters due to the increased value
of the Canadian dollar which has, according to
the oEcD, “heavily influenced” the sharp drop
in Canadian value-added production.*
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FIGURE 2 Foreign Investment in Manitoba: Fixed Capital Stock
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A large portion of EU’s projected increased
exports to Canada will be in the sectors that the
provincial government has targeted in its ad-
vanced manufacturing strategy. The Joint Cana-
da-EU government study assessing the prospects
for CeETA, forecasts that EU exports to Canada
would increase by 36.6 percent, significantly
more than the 24.3 percent forecast increased in
Canadian exports to the EU and cites research
that anticipates that exports to Canada “would
grow primarily in the high tech, high value-added
sectors, such as transportation equipment, and
machinery and equipment” manufacturing.”
Canadian exports to the EU are also expected
to increase in manufacturing, but given the EU’s
higher position in the global value chain, as not-
ed above, it is likely that the Canadian exports
would be at a lower level of the value chain and
technological innovation.®

Such a trade trajectory would place Manitoban
exporters in direct competition with emerging
economies such as China and Brazil, which are
also seeking to increase production efficiencies

2006 2007 2008 2009 2010

Agriculture, forestry, fishing and hunting

in lower value-added sectors. Canadian manu-
facturing exporters would be squeezed between
EU advanced manufacturing and lower cost pro-
duction of the BRIC countries (Brazil, Russia,
India and China).

Foreign investors have already indicated where
they think Canada’s exports fit within the global
economy. Over the past decade annual investment
flows into Canada’s oil, gas and mining sectors
have roughly doubled whereas flows into agricul-
ture have stagnated, increasing by only 6 percent,
and have declined by 7 percent in manufactur-
ing.* While comparable provincial data are not
available, fixed foreign owned capital assets in
Manitoba tell a similar story, with investments
in oil, gas and mining doubling (100 percent in-
crease) and a 24 percent increase in agriculture
with manufacturing trailing with a 18 percent
increase (see Figure 2).2°

CETA’s Employment Impacts
The federal government’s case for CETA is based
on models used in a 2008 joint Canada-EU eco-
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Government’s got it wrong on $12 billion GpP boost

$12 billion. That number keeps popping up in debates about the CETA. It's the increase in Cana-
dian GDP the federal government claims will result from the deal.

But where did this factoid come from? Very few reporters or policy-makers know (or bother citing)
the original source. It was generated by a computer model built by three European economists, retained
by the Canadian and EU governments to work on the 2008 joint economic study of the CETA.

There are now two subsidiary factoids, both derived from the $12-billion claim, that also ap-
pear in virtually every DFAIT [Foreign Affairs and International Trade] news release—and trickle
down into more stories. Ottawa now claims the $12-billion gain in turn will generate 80,000 new
jobs, and boost incomes by $1,000 per family.

Let’s learn more about these claims. The European economists used a tool called a “computable
general equilibrium” (CGE) model. It consists of hundreds of mathematical equations assumed to
describe various relationships in the economy. By fitting particular numbers to those equations, you
can simulate the working of an economy (like an enormous game of SimCity). But remember: a
CGE model is not empirically grounded. Any model can be tailored to look like any economy, but the
model’s predictive power depends entirely on the validity (or lack thereof) of its assumed equations.

The European model makes assumptions that are typical of its genre, but not remotely realistic.
These include: constant full employment (so no one can be unemployed due to imports), balanced
trade (so a country’s total output cannot be undermined by a trade deficit), no international capital
flows (so companies cannot shift investment abroad), and no impact from fluctuating exchange
rates. Quaintly, the model assumes Canada consists solely of one “representative” household, fully
sharing income from all sources.

Eliminating tariffs produces trade gains when each country specializes in what it does best.
But this traditional mechanism only explains $2 billion of CETA benefits. The modellers had to go
further, with more farfetched assumptions, to boost their prediction. They assume that invisible,
unspecified non-tariff barriers will be fully eliminated by the CETA. They assume Canadian service
providers will do as much business in Europe as European firms currently do. Finally, they assume
Canadians will save a strong share of new income, all of which is invested in new capital here
(thus spurring even more growth). This latter effect alone accounts for over half the predicted
$12 billion. Given record consumer debt and growing hoards of corporate “dead money,” this
saving-and-investing assumption is downright bizarre.

The subsidiary claim that CETA will produce 80,000 new jobs is more than unrealistic. Re-
member, the CGE model assumes constant full employment. That’s essential, because it prevents
any loss in total output from a lack of competitiveness. The predicted GDP gains do not come
from more employment, they come from higher productivity.

The $1,000-per-family factoid is the most outrageous of all. DFAIT simply took the $12-billion
gain in GDP and divided it by the number of families in Canada. That assumes that every additional
dollar of GDP translates directly into family income. In fact, higher GDP never fully trickles down
into income (due to depreciation, retained earnings, indirect taxes and other leakages). And these
days, whatever does land in individual pockets is increasingly captured at the top of the income
ladder—never reaching the “average family.”

From 1980 to 2010, Canada’s real GDP more than doubled (dwarfing the tiny impact pre-
dicted by the CGE model). Yet real median family income in 2010 was exactly the same as 30
years earlier. How will we get $1,000 per family from CETA, when the median family received
nothing from 30 years of growth?

The claim that CETA will boost Canada’s GDP by $12 billion is highly questionable. If the
underlying CGE assumptions are relaxed, then the impact of CETA could well be negative [as indi-
cated by Stanford, 2010]. The 80,000 jobs and $1,000-per-family claims are worse than dubious.
(Excerpt from “Government’s got it wrong on $12 billion GDP boost” by Jim Stanford)?

CANADIAN CENTRE FOR POLICY ALTERNATIVES — MANITOBA



TABLE 2 Projected Employment Impacts of CETA on Manitoba

Employment Change

Manitoba A) Tariff  B) Experience Appreciatico)rfs
Sector NACIS Code  Employment Elimination of Other FTAs Tariff Elimination
Agriculture 111,112,115 26700 298 1199 298
Mining, Oil & Gas 212 ex 2121 5800 o 394 o]
Processed Foods 311 7222 -287 -66 -416
Beverages & Tobacco 312 890 76 -146 -199
Wood Products 321 3130 7 36 72
Paper Products, Publishing 322,323 4571 o 70 -95
Chemical, Rubber, Plastic Products 325,326 3282 108 -902 -907
Mineral Products nec 327 1277 -14 -50 -50
Metals nec 331 ex above 3417 4 76 -87
Metal Products 332 4599 -48 -170 -239
Motor Vehicles & Parts 3361,3363 o o o
Transportation Equipment nec 336 ex above 7522 8 35 -678
Electronic Equipment 334,335 430 -1 -37 -115
Machinery & Equipment nec 333 5895 -82 -935 -1262
TOTAL -312 -496 -3820

SOURCE: Author’s calculations from Stanford 2010 (p. 34), Statistics Canada cANSIm Tables 281-0024 and 282-0008.

nomic study. These models do not account for
real world variables. The Joint Study’s modeling
is based on assumptions of full employment, per-
fect competition and efficient operation of un-
regulated markets (see box “Government’s got it
wrong on $12 billion GDP boost”). Ultimately the
report’s economic simulation results “amount to
an assertion that free trade will produce mutual
economic gains, not a demonstration that this
will be the case.”

Rather than being based on idealized equilib-
rium modeling techniques, a useful assessment
of the potential impact should start from actual
economic and trade data. Table 2 presents the
potential impact CETA could have on employ-
ment levels in Manitoba based on a methodol-
ogy utilized in a 2010 study of the national em-
ployment impacts of ceTA.* Three scenarios
are presented: the impact of the reduced tariffs
are presented in scenario A; scenario B applies
the trade impacts of past FTAs to Manitoba-EU
trade; and scenario C estimates the combined

impact of tarift removal with the rise in the val-
ue of the Canadian dollar relative to the Euro.

In the first scenario tariffs on both sides are
eliminated and the changes in bilateral trade are
estimated using assumed elasticity parameters
from the Joint Study. As noted above, Canadian
tariffs on imports from the EU are on average
higher than EU tariffs on Canadian imports to
the EU. Removal of these tariffs would therefore
disproportionately benefit EU exporters. This
could result in job losses in Manitoba as compa-
nies struggle to adjust. Scenario A indicates that
the removal of tariffs could create some jobs in
the agricultural sector, though these gains would
be overshadowed by the loss of roughly 600 jobs
in manufacturing and result in net employment
loses of approximately 300 jobs.

Scenario B presents the employment impact
on Manitoba if the CETA experience follows the
trends of past FTAs. While trade has increased
following these agreements, Canada’s exports
have tended to grow more slowly than Canada’s
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imports, a situation that is, as noted above, also
forecast to occur with ceTA. Table 2 indicates
that agriculture, and to a lesser degree mining,
would post employment gains while employ-
ment in the manufacturing sector— in particu-
lar, chemical, rubber and plastics manufacturing
(900 jobs lost) and machinery and equipment
manufacturing (935 jobs lost)—would be nega-
tively impacted. Under this scenario CETA could
result in net losses of about 500 jobs.

Scenario C addresses the inability of the equi-
librium modeling used in the Joint Study to take
into account macroeconomic and monetary fac-
tors, including the effect of exchange rates. In Sce-
nario C, the impact of the 19% rise in the Cana-
dian dollar relative to the Euro is included with
the impact of the tariff reduction. This increase
occurred between the time of the Joint Study re-
lease and the March 2009 announcement of in-
tention to negotiate CETA.>* The combined im-
pact of tariff removal and the appreciation of the
dollar could result in net loss of more than 3,800
jobs with the highest number of jobs lost (1,260)
in the machinery and equipment manufacturing.

Overall the scenarios indicate potential mod-
est gains in Manitoba’s agricultural sector but
these gains are out-weighed by the loss of jobs
in the higher value added manufacturing sector.
The scenarios indicate that CETA, rather than
increase employment opportunities, could un-
dermine the provincial manufacturing strategy,
a situation that would be exacerbated by a con-
tinued high Canadian dollar.

CETA curtails industrial policy

CETA could also curtail the Province’s capac-
ity to use industrial policies to facilitate greater
value-added production through economic de-
velopment and new investment. As discussed
in the sections below, CETA explicitly curtails
governments’ ability to attach conditions on new
investment and acquisitions in terms of, for ex-
ample, requiring research and development or

employment creation (see Northern Development
section below). cETA would also disallow prov-
inces from using government purchasing power
to support local and provincial economic devel-
opment, for example, by ensuring that a portion
of the public funds for public transport and in-
frastructure renewal is allocated to businesses
in Manitoba (see Procurement section below).

Similar industrial policies have been instru-
mental in enabling economies to move up the
value-added chain, as in the rapid industrializa-
tion of the East Asian economies but also in the
historical rise of world’s industrial economies.>
China is successfully using such strategic inter-
ventions to move from being a low-cost producer
of labour intensive exports with low value added
to moving into higher value added sophisticat-
ed products that were once dominated by oECD
countries such as heavy construction machinery.>®
Some have observed a re-emergence of industrial
policy in the EU and the United States as govern-
ments seek to stimulate a recovery from the great
recession.”” CETA removes important industrial
policy tools that have proven successful in, and
arguably essential to, the transition to the pro-
duction and export of higher value added high-
tech products in today’s advanced economies.

Governments may have valid reasons for not
currently utilizing more active industrial poli-
cies, but ceTA would remove these policies as
options for future governments, thereby reducing
the policy options available to address changed
economic circumstances and needs. Permanently
removing these policy tools curtails the capacity
of governments to meet changed political orien-
tations and demands on the part of citizens in
the future and thereby curtails the democratic
aspirations of citizens. The removal of the capac-
ity of governments to regulate and set conditions
on investment, foreign or domestic, contributes
to a fundamental shift in economic and political
power from citizens and communities to inves-
tors and corporations.
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CETA and Northern Development

in Manitoba

The EU has identified the removal of provincial
restrictions on EU investor access to energy, min-
ing and natural resource extraction in general as
the “most important ... key target” in the final ne-
gotiations.?® Giving in to EU demands could cur-
tail the capacity of the provincial government to
ensure that investments in Northern Manitoba
benefit the region and contribute to sustainable
development. cETA could impact this capacity in
two key policy areas. Leaked drafts of the agree-
ment indicate that it will not allow governments
to attach conditions (performance requirements)
on investments, for example, in the acquisition of
new and existing mining projects. The drafts also
indicate that provincial governments and crown
corporations will be restricted in the use of their
purchasing power to ensure that local and pro-
vincial firms are allocated a portion of govern-
ment goods and services procurement. They will
also be prohibited from bargaining with foreign
firms bidding on government contracts in order to
boost local benefits or promote local development.

According to the provincial government the
North with its vast natural resources “is key to
Manitoba’s future.” The provincial Northern De-
velopment Strategy seeks to ensure that north-
erners “are fully involved and fully benefit from

increased economic development” in the region.*
The strategy includes initiatives to increase em-
ployment, education and training opportunities
through construction of hydroelectric power gen-
eration, mining and transportation infrastructure.

The export of natural resources has become
an increasingly important component in Mani-

),

toba’s economy and the province’s “mining sector
is experiencing a historic level of mineral pro-
duction growth.” Mining is capital intensive and
currently produces few employment opportuni-
ties in comparison with other industries.3*> But
the jobs that are produced in the extractive sec-
tors are skilled and well-paid, and could make a
significant contribution to increasing skills and
income in Northern communities. Mining can
also provide regional business opportunities if
goods and services are locally sourced and link-
ages are developed with the local economy. Eco-
nomic opportunities are also increased when
mining companies add value to primary com-
modities through local processing and refining.

The recent history of extractives industries’
contribution to economic development is cheq-
uered at best. While the global mining industry
has produced record profits over the past decade
it has been less successful in providing benefits
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for the regions within which it operates.?* Min-
ing also comes with significant environmental
impacts and companies’ exploration and ex-
ploitation of resources in more remote areas in
search of untapped deposits has often brought
them into conflict with First Nations.?*

The challenge for governments and commu-
nities is how to exploit a finite resource in a man-
ner that facilitates the transition to long-term
development with minimum negative social and
environmental impact. International financial
institutions are increasingly recognizing that
along with the generation of taxation revenue,
the best contribution mining investment can
make to local economic development is through
the direct creation of employment and business
opportunities.® There is also recognition that
these benefits do not follow automatically from
foreign investment in mining; rather these ob-
jectives must be prioritized and integrated into
the granting of licenses and the development
and operation of mining projects.?

CETA removes the capacity of governments
to set local development requirements, such as
stipulating that specific portion or number of the
jobs created must be for local workers, that train-
ing must be provided and that a portion of the
goods and services for the mine must be provided
by local businesses. Leaked documents indicate
that ceTa would disallow the federal and provin-
cial governments from requiring EU investors to

« “achieve a given level or percentage of
domestic content;

« purchase, use or accord a preference to
goods produced or services provided in its
territory, or to purchase goods or services
from persons in its territory;

» transfer technology, a production process
or other proprietary knowledge to a person
in its territory™’

The removal of such performance requirements
from the policy tools available to the provincial
government undermines its capacity to ensure

Northern Manitoba benefits from the depletion
of a non-renewable provincial resource.

Early drafts of Canada’s proposal for the agree-
ment indicate that the federal government is seek-
ing to include labour mobility provisions that could
also undermine local employment and training
opportunities. In keeping with the calls by large
Canadian and EU corporations that “the agree-
ment must also ensure improved labour mobility
[including] the use of permits and streamlined
procedures to admit people under temporary en-
try conditions, in particular for intra corporate
transfers’ longer-term assignments,” the agree-
ment provides for a very broad interpretation of
“temporary entry” employment. Under the “tech-
nicians” category the agreement allows tempo-
rary entry for, for example, engineers and techni-
cians, mining supervisors, underground miners,
plumbers, electricians.?® The federal government’s
initial CETA proposal does not provide limits on
the duration of the temporary entry, nor limits on
the number of people that a company may pro-
vide temporary entry to under these provisions.

Such provisions in conjunction with the re-
cently announced skilled trades immigration
program could undermine the employment op-
portunities associated with the new investment
in mining as companies would be more able to
import low-paid temporary workers, who have
few benefits or protection from exploitation, from
other jurisdictions, making it all the more impor-
tant that provinces be able to set employment-re-
lated performance requirements for new invest-
ment in the extractives industries.*® Increasing
the ease with which foreign investors can hire
foreign workers could also remove some of the
motivation for companies to train local work-
ers and could undermine the development of a
skilled mining workforce in Northern Manitoba.*

CETA, Manitoba Hydro and Northern
Development.

Expanding Manitoba’s northern energy and
transportation infrastructure is also a core com-
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ponent of the Province’s Northern Development
Strategy. The Province forecasts upgrading rail
lines and highways and building new all-season
roads and regional airports.+* These projects
will contribute millions of dollars in expanded
economic activity in the North. The provincial
government’s policy seeks to ensure that north-
ern workers and businesses are given priority in
these projects. CETA could open up purchases of
good and services and construction projects to
foreign companies and curtail the capacity of the
provincial government to ensure local benefits.

CETA could impact Manitoba Hydro’s role
as a catalyst for northern development. The de-
velopment of hydro power and transmission is a
key component of the province’s Northern De-
velopment Strategy.** Manitoba Hydro continues
to play a central role in the strategy as it expands
its generating capacity in the north. These pro-
jects bring valuable economic activity to north-
ern communities. For example, the construction
of the 200 MW Wuskwatim Generating Station
resulted in $127 million being spent on goods and
services supplied by northern communities.**
Plans are underway for the construction of the
695 MW Keeyask and 1,485 MW Conawapa dams.

Manitoba Hydro has used its purchases of
goods and services in support of Northern op-
erations to increase employment, training and
business opportunities for Northern communi-
ties and First Nations. The construction of the
Wuskwatim dam was, for example, based on a
Project Development Agreement (PDA) with Ni-
sichawayasihk Cree Nation that included pro-
curement provisions. Through the Joint Keeyask
Development Agreement, four Keeyask Cree
Nations will benefit from the construction of
the Keeyask Generation Project. PDAs include
the Northern Training and Employment Initia-

tive (run by Manitoba Hydro, Human Resources
and Skills Development Canada, Aboriginal Af-
fairs and Northern Development Canada, West-
ern Economic Diversification and the Province
of Manitoba), which provide training and jobs
to First Nations workers. These provisions also
provide opportunities for Northern business-
es through restricted tendering and Manitoba
content policies that prioritize northern busi-
ness.** While there are indications that prefer-
ences providing opportunities for First Nation
peoples would be protected from CETA cover-
age, policies which seek to support northern
businesses generally could be curtailed under
CETA’s procurement provisions, as discussed in
the procurement section below.

EU negotiators are seeking to open Manito-
ba Hydro goods and services purchasing to EU
companies. Recently leaked documents reveal
that EU negotiators continue to demand greater
access to energy sectors stating that “a number
of Canadian Provinces have been very reluctant
to allow foreign access to this sector (energy) ...
The EU is ready to grant full and unrestricted
access to Canada, on condition of reciprocity,
but Canada deliberately keeps the energy sector
for the end-game.” While the provincial govern-
ment has indicated that it is calling for Manito-
ba Hydro’s monopoly on energy generation and
distribution to be exempted from CETA, it is not
clear how much of Manitoba Hydro’s operations,
such as procurement, would be exempted from
CETA. As negotiations enter the “end-game™° and
the federal government is pressured to provide
concessions to reach an agreement, the chal-
lenge for the provincial government is ensuring
that strong exemptions to protect Hydro’s ca-
pacity to promote Northern and First Nations
are maintained.
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Procurement

Access to Canada’s lucrative public procurement
market has been a key incentive for EU multina-
tional corporations. The World Trade Organi-
zation (WTO) estimates that procurement by all
levels of government entails between 10-15% of
GDP in industrialized nations, indicating that
purchases by the federal, provincial and munici-
pal governments in Manitoba contribute between
$5.5 billion to $8 billion to the province’s eco-
nomic activity annually.#” These procurements
provide considerable economic clout for govern-
ments and significant business opportunities.
Various levels of government both in Canada
and internationally use procurement to support
economic development strategies. Such strate-
gic procurement has been used by the Manitoba
government to provide economic opportunities
for northern and First Nations communities. The
federal government has recently used limited
tendering to ensure that domestic shipbuilding
companies in Vancouver and Halifax benefit from
the construction of new vessels for the Canadian
navy, creating more than 10,000 direct and indi-
rect jobs and modernizing Canada’s shipbuilding
capacity.*® The Government of Ontario’s Green
Energy Act seeks to support the provincial transi-
tion to regional generation of cleaner energy and

the creation of thousands of jobs by providing lo-
cal and provincial energy producers with preferred
rates and access to the provincial power grid.*

Internationally governments have a long tra-
dition of using procurement to support domestic
economic development. A number of dynamic
economies have recently attached buy-domestic
conditions to economic stimulus programs.* In
2011 Brazil responded to a sharp appreciation
of its currency by implementing a procurement
policy which stipulated that government agencies
would pay a premium of up to 25 percent for Bra-
zilian produced manufactured goods containing
4.0 percent or more domestic content or content
from its regional Mercosur trading partners.>
China’s National Indigenous Innovation Prod-
uct Accreditation program only allows govern-
ment agencies and departments to purchase high
tech products such as computers and software,
communications products, new energy devices,
and high-efficiency and energy-saving products
from domestic suppliers.5> Stimulus measures to
revive the US economy from the great recession
stipulated that between 50-100 percent of the
content of goods purchased through the Amer-
ican Recovery and Reinforcement Act must be
domestically manufactured.s
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Local preference procurement policies en-
able governments to ensure regional workers
and businesses benefit from publicly funded pur-
chases and that these purchases further strategic
objectives such as facilitating the development
and regional adaptation of innovative and pro-
ductivity enhancing technologies.

CETA could dramatically diminish the capacity
of governments in Canada to use domestic pro-
curement measures. While NAFTA already limits
the federal government and World Trade Organi-
zation (WT0) agreements cover some provincial
departments, CETA would extend the prohibition
on using procurement for regional development
to all provincial government activities, to crown
corporations and to municipal governments. This
includes public entities such as school boards and
publicly-funded academic, health and social ser-
vice institutions. Municipal governments would
be restricted in their use of locally generated tax
dollars to directly support the local economy.

According to leaked drafts of the agreement,
CETA specifically prohibits procurement policies
that are based on “any condition or undertaking
that encourages local development or improves
a Party’s balance-of-payments accounts, such
as the use of domestic content, the licensing of,
technology, investment, counter-trade and sim-
ilar action or requirement.”* According to the
draft, “with regard to covered procurement, a
Party, including its procuring entities, shall not
seek, take account of, impose or enforce any offset
[local development requirements].” Under such
restrictions, according to Sinclair,

even voluntary or unsolicited undertakings

by potential suppliers to provide local benefits
cannot be considered in purchasing decisions.
Furthermore, such rules prohibit governments
from negotiating or considering “any condition
or undertaking that encourages local
development,” even if the procurement contract
is open on a completely non-discriminatory

basis to foreign bidders.>

CETA rules, in effect, discourage many socially
responsible practices on the part of corporations
as governments are prohibited from selecting a
contractor based on a company’s record of con-
tributing to local development. Under CETA’s
procurement chapter, according to the Trade Jus-
tice Network’s assessment of leaked texts, “social
and environmental criteria may be adopted only
if there is no local or Canadian bias whatsoever
in these government purchasing decisions.” (em-
phasis in original).*®

Municipal governments across Canada have
sought clarification and exemptions from CETA
coverage. But leaked early drafts of CETA indi-
cate that all municipal purchases of services over
$300,000 and construction contracts of over $8
million will be open to EU companies. CETA also
contains a number of administrative provisions
that are explicitly designed to facilitate open ac-
cess by EU companies to the tendering process,
by, for example, providing rules for contract ten-
dering, centralized electronic posting and pro-
cessing of tenders to ensure that foreign suppliers
and investors have equal access to procurement
at all levels of government in Canada.*”

These thresholds would exempt the major-
ity of purchases by smaller municipalities and
a significant number of purchases in larger
municipalities such as Winnipeg and Bran-
don. But experience from the government
procurement sector indicates that 8o percent
of the total value of government procurement
is accounted for by 20 percent of the tenders
that are for projects with high ticket prices.s®
From this perspective, the tenders that absorb
the most public funds, and therefore have the
most capacity to impact the local and provin-
cial economy, are allocated to a minority of the
total contracts, but the value of these contracts
is high and more likely to come in above the
proposed CETA thresholds.

Multiple year contracts for more technical
services, for example engineering consulting,
would add up to hundreds of thousands of dol-
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lars. Infrastructure construction, such as trans-
portation, sewage and water treatment facilities,
are high-cost items that could surpass the $8
million threshold. In 2011, the City of Winnipeg
signed an estimated $751 million deal with Veo-
lia to upgrade two sewage treatment plants and
build a new bio-solid plant**. Multiyear contracts
for products and services to public institutions
such as universities, hospitals and school boards
could also entail contracts that would surpass
the thresholds. This would indicate that even
for mid-sized municipalities, larger purchases
could be covered by CETA.

Recently leaked documents confirm that
while Canada has already provided significant
access to Canadian sub-national procurement
markets, EU negotiators continue to push hard
for the removal of local content in purchasing
in high-ticket items such as public urban trans-
port, and energy generation and provincial re-
gional development initiatives.*

CETA could undermine recent initiatives by
municipalities and citizens to promote more
proactive use of government procurement to
achieve greater local benefits. A recent collabo-
ration by Canadian municipalities targets more
than $10 billion in local government procure-
ment for sustainable purchasing. Accordingto a
recent report commissioned by the municipali-

ties, policies should place a “procurement pri-
ority not only on price, quality and service, but
also on the environmental and socio-economic
impacts of a product or service,” including “pur-
chasing to promote health and safety, local eco-
nomic development, minority suppliers, social
enterprises or Fair Trade products.”™

Polling indicates that 70% of Manitobans
think that it is “very important” to buy food
produced in the province.®* Citizen initiatives
have called on the province to use its purchasing
power of $8 million annually to support locally
grown and processed foods through preferred
procurement of Manitoba foods by large public
institutions.®®* Annual and multiyear food service
contracts by these institutions could exceed the
proposed CETA thresholds, thereby constrain-
ing the provincial government’s capacity to use
its purchasing power to give preference to Mani-
toba food producers.

Governments have a responsibility to pro-
mote the interests and build the economic ca-
pacities of the communities to whom they are
accountable. CETA proposals on procurement
would curtail this ability by opening procure-
ment tenders to EU suppliers, investors and
eventually to American and other foreign cor-
porations through the most-favoured-nations
clauses in wTO agreements.
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Public Services

Public institutions and services, such as Phar-
macare and Manitoba Public Insurance, have
historically played a key role in addressing some
of the challenges the Province and its citizens
have faced. cETA could increase the costs of
and constrain the ability of the provincial gov-
ernment to revitalize existing and develop new
public services to address emerging policy issues
and to support the well-being of all Manitobans.
Investors look to CETA to increase and protect
investment opportunities. This includes open-
ing sectors of the economy that currently operate
as complete or partial public sector monopolies
to private investment. Investors are specifically
looking to CETA to provide opportunities in the
areas of “infrastructure, civil works, transporta-
tion, energy, electricity generation, distribution
and transmission, and water.”*

While cETA contains provisions to increase
and protect opportunities for private investors,
the same cannot be said for public services. In-
deed some CETA provisions, such as negative
listing and the exemptions Annexes, appear
to be designed to ratchet down the scope and
strength of these services.

CETA is based on a “negative listings” ap-
proach to identifying the services to be covered

by the agreement. NAFTA also used this approach
but it included a general exemption for all pro-
vincial and local government measures which
did not conform to the agreement. In CETA’s
negative listing all provincial and municipal
sectors and activities are slated to be opened
up to cETA and foreign investors except those
explicitly identified as protected in the agree-
ment’s Annexes, as discussed below. In other
words every aspect of the economy is subjected
to the provisions of CETA except those explic-
itly agreed to by both parties. Business lobby
groups advocate for the negative list approach
because it “lessens uncertainty for corporations
and eliminates the need to re-negotiate the trade
agreement to deal with future developments.
‘More than 50 per cent of services that we and
our children are going to consume in 50 years
have not yet been invented’.”*

This, it is argued, would save governments
having to renegotiate the agreement when new
policy issues emerge but it also means that the
private sector becomes the default provider of
new services. It means that government initia-
tives to expand existing, and establish new, ser-
vices will be subject to claims by private inves-
tors for compensation for lost potential profits
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and be subject to investor-state dispute settle-
ment claims, as discussed below.

The long term viability of public services is
further undermined by the manner in which the
protection of services are dealt with in CETA.
Exemptions from the investment and services
provisions of CETA are contained in two An-
nexes providing different levels of protection
from privatization. Annex One identifies those
services that a government seeks to protect, but
which, once they are privatized by the government
of the day, lose their protection; that is, Annex
One exemptions can operate as, to use the EU
negotiator’s word, a ‘ratchet’ towards privatiza-
tion. Annex Two specifies sectors that are per-
manently exempted from CETA; that is even if
a service, such as healthcare, is privatized it can
be brought back into public provision.

The federal government has, for example, re-
served its right to review foreign acquisition of
Canadian corporations, to ensure a “net benefit”
as an Annex One, which means that it is will-
ing to allow this capacity to be phased out over
time.®® The Manitoba government has called
for strong protection of services, such as energy
and insurance via both Annex One and Two res-
ervations but these are asking positions in the
negotiations. Recently leaked documents con-
firm that in the ‘end game’ negotiations Canada
is facing more pressure for increased investor
access to, for example, energy generation. It is
also worth noting that Annex Two reservations,
while providing governments with the option of
at some future date bringing a privatized ser-
vice back under public administration, do not
protect them from being sued. Investors could
still demand compensation for reduced invest-
ment returns should a future government seek
to, for example, lower the rates a private provider
charges, set higher standards for privatized ser-
vice, or terminate a contract and return a service
to public provision. This is because even Annex
Two reservations would not protect governments
against investor claims under the expropriation/

compensation and minimum standards of treat-
ment obligations of the CETA.

Increasing Pharmaceutical Drug Costs
The EU is home to many of the world top brand
name pharmaceutical companies and EU nego-
tiators are pushing hard for increased intellectual
property (IP) rights protection for pharmaceutical
drugs. If the EU proposals are accepted Canada
would have “the highest legislative or structural
protection for new pharmaceuticals in the world.”?
EU negotiators extend the monopoly patent
protection for brand name drugs by:

» “Adding the time it takes for a drug to
receive regulatory approval (up to five
years) on to the regular 20-year term of
monopoly patent protection;

» Longer terms of data exclusivity, up from
eight to 10 years, including protection for
non-innovative drugs; and

» New rights of appeal that would enable
the brand name drug industry to delay the

approval of generic drugs.”®

These proposed changes would increase the costs
of drugs to consumers and provincial govern-
ments. They would increase the monopoly pat-
ent protection for brand name drugs and delay
the availability of cheaper generic drugs.

A study by two experts indicates that the patent
changes could increase Canadian drug costs by
up to $2.8 billion annually and Manitoba’s annual
costs by up to $81.1 million, resulting in increases
to the Province’s Pharmacare costs of $38 mil-
lion annually to private drug plan and consumer
costs of $43.1 million a year.®® The federal gov-
ernment’s own research indicates that increasing
patent protection would increase Canadian’s drug
costs by almost $2 billion a year.” The increased
costs would more than absorb the anticipated
$100 million savings from the agreement for bulk
purchasing of generic drugs recently announced
by provincial governments.” Canada’s premiers
have called for the federal government to cover
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Agricultural seeds and the enforcement of intellectual property rights

Drafts of CETA's intellectual property rights chapter indicate that the enforcement of patents could
have far reaching consequences for agriculture. Both the plant variety protection rights and the
plant breeders rights and patents would be covered under the provisional and precautionary
measures and would affect a farmer’s ability to save and reuse seeds. Even in cases of alleged
infringement of an intellectual property right, the chapter states that

“1. Each Party shall provide that its judicial authorities have the authority to order prompt and
effective provisional and precautionary measures, including interlocutory injunction, against
a party, or where appropriate, against a third party....

2. Each Party shall provide that its judicial authorities have the authority to order the seizure or
other taking into custody the goods suspected of infringing an intellectual property right so
as to prevent their entry into or the movement within channels of commerce.

3. the judicial authorities may order, in accordance with domestic law, the precautionary seizure
of property of the alleged infringer, including the blocking of its bank accounts and other
assets....”

The leaked draft goes on to say that the judicial authorities may order the destruction of the
materials and implements predominately used in the creation or manufacture of those goods.

Seed savings and replanting is crucial to agriculture. Under these measures a farmer simply
accused of reproducing or seeding a protected variety or a variety containing a gene patent could
be confronted with the loss and seizure of his/her property and the destruction of either their
seed or the crop resulting from the seed. In addition the implements used to produce that crop
could be destroyed and injunctions issued to prevent a farmers from selling their crop. Any third
party such as a seed cleaning establishment or others deemed to have assisted in the alleged
infringement could face similar consequences. Ultimately the disruption caused by these kinds of
litigation and actions are likely to cause farmers to curtail seed saving and reuse and end up pay-
ing for seeds each year at a significant cost increase. This would result in lower profits for farmers
and possibly trigger significant payouts from government support programs further costing the
governments of Manitoba and Canada. These intellectual property enforcement procedures could
have similar impacts on other sectors of the economy.

Terry Boehm, President, National Farmers Union

any additional costs associated with the drug pat-
ent changes.”” But even if the federal government
were to agree, this simply means that taxpayers
would be paying for this boost to the profits of
Europe’s pharmaceutical industry at the federal
rather than the provincial level.

According to brand name pharmaceutical
companies these measures are necessary to en-
sure investment and research and development
in Canada. Yet over the past decade, the indus-
try did not keep its previous commitment to
invest 10 percent of its sales back into research

and development in Canada in return for patent
protection.” The tenuous link between provid-
ing increased patent protection and increased
investment was recently confirmed by a former
executive of the pharmaceutical industry lobby
when he claimed that there is no assurance that
providing increased patent protection would
lead to increased investment in Canada, but the
former lobbyist concluded “it [increased pro-
tection] shouldn’t hurt,” adding that the higher
drug costs is the price Canada needs to pay for
the other “benefits” included in the trade deal.™
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Investor-state Mechanism and
the Reduction of Policy Options

Canada is proposing that CETA incorporate
NAFTA’s controversial investor-state dispute
settlement mechanism which enables foreign
corporations to directly sue governments for loss
of anticipated profits associated with govern-
ment policies and regulations. The mechanism
is only open to foreign investors and disputes
are settled by appointed tribunals of interna-
tional trade lawyers operating outside of and
unaccountable to Canada’s legal system. Under
NAFTA Canada has already faced 30 claims.
Some of these claims are ongoing but the five
suits which Canada had lost by 2010 have cost
the country more then $157 million damages
alone and millions more in legal costs.” These
suits cover a wide range of activities from gov-
ernments requiring local development benefits
on investment to legislation promoting envi-
ronmental sustainability. A tribunal recently
ruled in favour of oil and gas companies in
their claim that Newfoundland and Labrador
had no right to require companies to invest in
local research and development as a condition
for extraction and export of provincial resourc-
es.”® An American energy company has recently
served notice of intent to initiate a $775 mil-
lion suit against Canada claiming that it was

discriminated against by Ontario’s Green En-
ergy Plan’s domestic content requirements.””

European multinationals have successfully
pursued claims worldwide costing governments
hundreds of millions of dollars.” Investor-state
arbitration has itself become a growing and very
profitable industry benefiting both international
trade law firms and the companies that are suc-
cessful in their claims. For governments the pu-
nitive threats and costs continue to climb. In-
ternational investor claims active in 2009/2010
reached into the US$ 100s of billions of dollars.”
The number of claims continues to increase, reach-
ing arecord 46 new claims in 2011.5° According
to the oECD, legal costs for these claims average
US$8 million with costs for some claims reach-
ing more than $30 million.® A tribunal recently
awarded the largest ever investor-state settle-
ment granting a US multinational oil company
an award of US$ 1.8 billion against the govern-
ment of Ecuador—interest and legal costs bring
the total costs to $US 2.4 billion.?*

For some countries the potential liabilities
and the loss of policy sovereignty is too high a
price to pay. In 2011 the Australian government
served notice that it would no longer include the
investor-state dispute settlement mechanism in
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its international trade agreements, stating that it
“does not ... support provisions that would con-
strain the ability of Australian governments to
make laws on social, environmental and economic
matters in circumstances where those laws do
not discriminate between domestic and foreign
businesses” and it does not support provisions
that constrain a government’s capacity to pro-
mote public health.®

ceTA would expand the jurisdiction of
NAFTA-like investor-state dispute settlements
process in Canada to cover EU investors and the
activities of provincial and municipal govern-
ments.®* In NAFTA the federal government was
liable for all investor-state claims. But accord-

«

ing to the prime minister “.. in future, should
provincial action cause significant legal obliga-
tions for the government of Canada, the Gov-
ernment of Canada will create a mechanism so
that it can reclaim monies lost through inter-
national trade processes.”s

The process is heavily biased in favour of pro-
moting and protecting foreign investment and
has led to a very broad definition of expropriation
to being anything that adversely affects future
profitability. This could open the door to “arbi-
tration claims that measures to expand public
services or to restrict private for-profit provision
amount to expropriation and that compensation
must be paid to foreign investors that are nega-
tively affected.”® The $250 million compensation
claim by an American oil and gas company in re-
sponse to Quebec’s environmental moratorium
on fracking for natural gas underneath the St.
Lawrence River is but the most recent example
of the pernicious effect of these claims.

Indeed, recently leaked documents indicate
that the EU is demanding what is in effect an ex-
pansion of investor-state coverage. It is now call-
ing for investors to be compensated for what the
leaked documents call “indirect expropriation,”
— government regulations to promote “health,
safety and environment” that impact corporate
profitability.®”

Such proposals call for corporations to be
compensated for the restriction of operations
that are damaging to public health, safety and
the environment. A very broad range of policies
could be interpreted as indirectly impacting cor-
porate activities of one sort or another. In effect
only those policies that maintain or increase in-
vestors’ returns would be immune from potential
claims. The settlement of disputes relating to the
appropriate compensation could also be subject
to investor-state litigation. Such compensation
signals that despite the EU’s domestic commit-
ment to the precautionary principle, the prin-
ciple is not being applied to foreign investment
by EU corporations; indeed compensating cor-
porations for harmful activities, rewards a lack
of precaution.®®

The investor-state process operates as an
enforcement mechanism for international in-
vestment, and indeed investor, led policies and
discourages government policies that might
compromise corporate profitability. These cor-
porate rights would directly contribute to a chill
on new policy initiatives and a closing of policy
space as governments would be reluctant to take
measures which might infringe, even indirectly,
on the activities of a province’s or municipality’s
most powerful economic players, especially giv-
en these companies’ expanded ability to litigate.
Ultimately these provisions constrain the devel-
opment of robust public regulations and the in-
stitutions to implement and enforce them. The
prospect of investor-state litigation discourages
governments from revitalizing and expanding
public services. Indeed, the threat to sue alone
has in the past discouraged provincial govern-
ments from initiating progressive public policies.®

The implementation of such CETA rules serves
to discourage the development of new progres-
sive policy initiatives to address existing and
emerging issues such as global warming, the
introduction of new technologies and a volatile
global economy. As noted in a recent report on
the provincial impact of CETA:
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The threat of investor-state litigation provides
a mechanism for investors to challenge,
discourage, and limit new policy initiatives
by all levels of government. In effect, CETA
empowers international investors to play a

key role in retrenching public services and

constraining what governments can do to
promote the public interest. This feature of
CETA would curtail the role and capacity
of governments, undermine democracy,
and would profoundly diminish policy

sovereignty.?®
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Conclusion

The issues under negotiation in CETA are cru-
cially linked to Manitoba’s capacity to promote
economic development and citizens’ well-being.
EU exports to Manitoba are disproportionately
concentrated in high value-added manufactured
goods. The removal of tariffs could entrench this
trade trajectory and undermine the Province’s
advanced manufacturing strategy. CETA’s restric-
tions on the Province’s capacity to set performance
requirements on the foreign investors would also
curtail provincial efforts to benefit from resource
extraction and to stimulate northern development.
These measures undermine the government’s abil-
ity to implement industrial policies and strategic
trade initiatives that are at the core of locally and
provincially driven international trade strate-
gies. (Manitoba Aboriginal and Northern Affairs
| Province of Manitoba n.d. Manitoba Aboriginal
and Northern Affairs | Province of Manitoba n.d.)

The restriction of governments’ ability to en-
sure local benefits from public procurement sig-
nals a further containment of policy space and
democratic decision-making at the municipal and
provincial level. The sustainability of Manitoba’s
public services is compromised by the agreement’s
focus on opening up new areas of the economy
to private investors and the default preference

for private for-profit provision of new services.
The EU is also calling for provisions that would
privilege the interests of foreign investors over the
health, safety of communities and the environ-
ment and would make it more costly and prohibi-
tive for citizens to hold corporations to account.

CETA is a key step in the entrenchment of the
foreign investment led model of economic de-
velopment and trade, and sets a new benchmark
for current and future free trade and investment
agreements. It provides foreign investors with ex-
pansive new rights that undermine governments,
communities and democratic decision-making. The
investor-state mechanism enforces these rights. It
penalizes governments that advance public inter-
ests by regulating the activities of transnational
corporations and it reduces the parameters of vi-
able and affordable policy options.

CETA is the new bottom line for initiatives to
realign public policy to meet the preferences of in-
ternational investors and transnational corpora-
tions. The agreement could have long-term impli-
cations for Manitoba’s international trade and the
capacity of governments to promote the well-being
of citizens and communities. As such, it should,
at a minimum, be negotiated transparently and
with accountability to citizens and communities.
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