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Introduction

When Canada signed the free trade agreement with the United States in 1988, the
federal government promised people jobs, rising productivity and secure access
to the largest market in the world. Joining NAFTA with the U.S. and Mexico several
years later was meant to lock in those gains for Canada, despite pressure from low-
wage Mexican competition. Climate change was still a blip on the radar, though
alter-globalization activists were beginning to point out how the rules in deals like
NAFTA — the template for the World Trade Organization agreements — would constrain
public interest regulations and undercut workers.

On each of the proclaimed measures of success — jobs, productivity and market
access — Canada’s trade deals with the United States (the FTA and NAFTA) have
been disappointing. At the same time, the rules of NAFTA — the real heart of the
agreement — have forced policy-makers into a neoliberal straightjacket that has left
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governments unable to effectively meet today’s pressing economic and environmental
challenges.

Meanwhile, high-profile and costly trade disputes (on softwood lumber, beef
and perhaps soon steel and aluminum) belie the promise of an open border with the
United States. Canada’s labour productivity never caught up with the U.S. and has
been falling further behind. And as high-paying manufacturing jobs continue to leave
Canada for lower-wage jurisdictions, they are frequently replaced by part-time, more
precarious service sector jobs.!

We will never know the exact degree to which NAFTA hindered or contributed to
Canadian job, employment and productivity growth, since it’s impossible to accur-
ately compare these measures with a scenario in which NAFTA does not exist. But we
can — and should — ask whether the agreement is the right model for today’s prior-
ities: reducing inequality, eliminating poverty, and putting a stop to climate change.

This submission proposes NAFTA is not the right model, and recommends changes
we believe the federal government should demand in the upcoming renegotiations. In
general, these changes are meant to increase Canada’s policy options (at the federal,
provincial and municipal levels) for promoting more sustainable and equitably shared
economic growth — a goal our current federal government claims to share.

For example, governments will need to take more forceful action more quickly if we
are to meet the climate change challenge. Yet, Canada has faced numerous investor-
state lawsuits under NAFTA targeting completely non-discriminatory environmental
policies. Furthermore, NAFTA’s toothless side agreements on the environment and
labour should be greatly strengthened and incorporated into the agreement itself,
so that violations of North America’s international climate and labour rights obliga-
tions cannot go unpunished.

Recognizing the desire to upgrade NAFTA for current economic realities (e.g., the
rise of e-commerce and prevalence of economic migration), this briefing note also
makes recommendations for strengthening privacy protections online and extending
equal access to entitlements and rights to all workers, regardless of their status.

Importantly, for NAFTA renegotiation to meaningfully enhance North American
integration it must directly involve public stakeholders from all three countries,
notably long-excluded Indigenous communities, at the outset and throughout. The
days when unreachable government negotiators could trade away public policies
behind closed doors must come to an end. An inclusive trade policy must start with
inclusive and fully transparent negotiations.

If NAFTA renegotiation is to have any chance of improving the welfare of all North
Americans it must be inclusive, transformative and forward-looking — focused on
today’s real challenges, including climate change, the changing nature of work, stag-
nant welfare gains and unacceptable levels of inequality in all three North American
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countries. NAFTA should be renegotiated so that it helps us achieve the sustainable and
equitable economy we want, not to uphold an uninspiring and untenable status quo.

Summary of recommendations
Labour rights and standards

+ An effective labour protection chapter must allow workers and unions to
directly bring forward complaints regarding labour violations without facing
additional hurdles such as demonstrating that a violation is “trade-related”
or “recurring.”

 Areformed labour chapter must also contain clear non-discretionary deadlines
requiring authorities to investigate and adjudicate complaints, while provid-
ing for binding enforcement and meaningful penalties for non-compliance.

A revised NAFTA must include strong, effective labour protection standards,
such as requiring all three parties to ratify the eight core conventions of the
International Labour Organization (ILO) and adhere to the ILO’s Decent Work
Agenda as a condition of tariff-free trade.

Government procurement

 Canada should propose the creation of an activist Buy North American policy
for new infrastructure spending that would create jobs and spur economic
development throughout the region.

« Ifthis proposalis rebuffed by the Trump administration, Canada should imple-
ment Buy Canadian policies to maximize national economic spin-offs on its own
planned public investments, which are worth hundreds of billions of dollars.

Investment protection and ISDS

« NAFTA’s investor-state dispute settlement system (Section B of NAFTA Chapter
11) should be eliminated.

« In addition, NAFTA’s clauses on minimum standards of treatment (Article
1105) and indirect expropriation (Article 1110) should be changed to make
perfectly clear they do not apply to non-discriminatory laws or regulations
taken in good faith to protect the public interest.
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Environment and climate change

» Remove NAFTA’s investor—state dispute settlement process, which has been
used repeatedly to challenge non-discriminatory environmental policies in
Canada, and which acts as a chill on environmental and sustainable develop-
ment policies by prioritizing investor interests.

Incorporate chapters on the environment and sustainable development into
the core NAFTA text and make them fully enforceable through dispute settle-
ment (including for third party disputes initiated by civil society groups).
Create obligations in these chapters to reinforce Canada’s commitments under
the multilateral Paris Agreement, starting with provisions for an integrated
continental carbon pricing system.

« Create a broad exemption to NAFTA’s investment rules (if they are not
removed from the agreement) for any government measure intended to reduce
greenhouse gas emissions, encourage sustainable development or otherwise
promote environmental protection.

Energy and proportional sharing

« Remove the proportionality clause (Article 605) from NAFTA’s energy chapter.

« Refrain from locking Canada into a new fossil fuel energy partnership with
the United States and Mexico in a renegotiated NAFTA.

+ Shield government measures to reduce fossil fuel production or consumption
from ISDS lawsuits (unless the ISDS process is entirely removed from NAFTA,
which is preferred).

Intellectual property rights and drug costs

 Canada should strongly resist U.S. and drug industry pressure to adopt IPR
provisions that will impede access to affordable medicines.

 Canadian governments should advance alternative strategies to encourage
and reward innovation, including compulsory and humanitarian licensing
and publicly funded research premised on ensuring affordable access to new
medicines.
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Temporary entry

* Eliminate the temporary entry chapter in NAFTA, and instead create and
expand domestic immigration programs for facilitating the entry of migrant
workers, and their families, into Canada.

E-commerce and privacy

¢ Limit the scope of any new e-commerce provisions to addressing technical
issues raised by the digital economy, while striking a balance between the
needs of internet users, consumers and firms of all sizes in all three NAFTA
countries.

* Create new obligations in NAFTA to enhance the privacy of internet users
and to exempt from NAFTA’s investment rules (if they are not removed from
the agreement) any government measures designed to protect their citizen’s
personal information.

Supply management

+ Canada should defend its supply-managed agricultural sectors, ensuring
they are entirely exempted from further trade liberalization in a renegoti-
ated NAFTA. A strong defence of supply management will help ensure that
Canadians continue to have access to high-quality, locally produced food,
while supporting small family farms and rural communities.

Copyright and internet freedom

* Reject any provisions in NAFTA that would require changes to Canada’s
2012 Copyright Modernization Act, including changes to copyright terms,
fair dealing exceptions and Canada’s “notice-and-notice” system for alleged
copyright infringement.

* Reject any provisions that would undermine the principle of net neutrality as
set outin the Canadian Radio-television and Telecommunications Commission’s
net neutrality governance framework.
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Regulatory co-operation (coherence)

+ Co-operation should lead to the adoption of the highest possible standards
across North America, and leave room for regulators in any country to diverge
from North American norms if it is in the public interest to do so (e.g., it is
more protective of public health or the environment).

» Formalized consultations on regulatory co-operation should include non-
industry voices from all three countries (where appropriate) at the outset and
throughout the process rather than merely at the very end (once co-operation
or harmonization priorities have already been set).

» The impact on trade of new rules should be one, but not the primary, considera-
tion when regulating. Unilateral measures for protecting the environment or
public health that do not discriminate between Canadian, Mexican or U.S.
firms should be immune from investor-state dispute settlement.

Dispute settlement (Chapter 19)

 Canada should reject any attempt by the U.S. to eliminate or weaken the
Chapter 19 dispute settlement mechanism.

+ Canada should seek instead to strengthen adherence to agreed timelines and
ensure that trade authorities promptly comply with binational panel rulings.

Public services

¢ Public services should be fully excluded from the investment and service chap-
ters of NAFTA, as well as any other provisions affecting public monopolies or
state enterprises. As proposed by European public services advocates, such a
general carve-out could read: “This agreement (this chapter) does not apply
to public services and to measures regulating, providing or financing public
services. Public services are activities which are subject to special regulatory
regimes or special obligations imposed on services or service suppliers by
the competent national, regional or local authority in the general interest.”?*
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FIGURE 1 Labour productivity in NAFTA countries
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The unfulfilled promise of NAFTA

Canada came closest to matching U.S. levels of labour productivity (91%) in the mid-
1980s (see Figure 1).2 Free-trade proponents predicted the 1988 FTA would fix this,
and in the first few years productivity did get a boost (with associated job losses) in
sectors exposed to U.S. competition.? But by 2012, Canada’s labour productivity in
the private sector had declined to 70% of U.S. levels, undermining one of the chief
rationales for the FTA and NAFTA.* Likewise, productivity growth in Mexico has aver-
aged only 0.7% since 1995 (at the bottom of major emerging market economies),®
and real GDP per capita (a measure of overall welfare gains) is growing at an average
1.2%, also low for the region.¢

In both Canada and Mexico productivity has increased much more substantially
in the auto sector, which resulted in higher wages for Canadian workers due to high
levels of unionization. In Mexico, where legitimate trade unionism is suppressed
by the state, welfare gains from productivity enhancements have gone largely to
transnational auto companies. This contrast speaks to the need to fix NAFTA so that
it better protects workers in all three countries, as discussed below. It also exposes
the inability of laissez-faire trade deals on their own (NAFTA offers a good example)
to spur business investment in research and development or the creation of high-
paying jobs and innovative new products for export.”
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FIGURE 2 Labour share of income in NAFTA countries (1994=100)
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The relative importance of international trade to the Canadian economy did in-
crease following the FTA and NAFTA, but our share of U.S. imports only ever grew as
fast as the U.S. economy, and was outpaced by low-wage competition from China and
Mexico.® Canada’s overall exports (about 75% of which currently head to the U.S.)
accounted for 26% of GDP in 1988, rising to 44% in 2000, but they had declined to
30% by 2012. What’s more, during the first 25 years of the new free trade era, the
rates of growth in business investment in fixed assets, private sector employment
and GDP per capita were all slashed in half in Canada compared to what they were
in the quarter-century preceding the FTA.®

One group benefited substantially from new investment opportunities following
the FTAand NAFTA. Canada’s highest-earning CEOs saw their salaries rise significantly
in relation to average salaries. Much of this recent growth in income inequality oc-
curred in the period 1995-2010, according to Statistics Canada.’® As Jordan Brennan
has pointed out, though “stagnant growth in the [post-FTA period] may be socially
detrimental, it is not necessarily detrimental from the standpoint of large firms, which
have seen an enormous redistribution of income, wealth and power in their favour.”*
Whereas in Canada median incomes have remained flat during the era of free trade
and investment liberalization, in Mexico they continue to decline.’? Figure 2 shows
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the relative decline of the labour share of income in the economies of all three NAFTA
countries since the deal came into force.

Canadian and U.S. workers rightly protested increasing precariousness as middle
class jobs in manufacturing were outsourced, first to Mexico and then overseas to
Asia. In Canada’s case, an overvalued Canadian dollar and technological change
certainly contributed to the decline in manufacturing jobs. But our growing trade
deficit in high-value manufactured goods and increased competition from low-wage
exports in the U.S. market also played a role. NAFTA, with its restrictions on any
form of viable industrial policy, provides no answers to these challenges.

Finally, with another softwood lumber dispute in the news, and threatened U.S.
restraints on steel, aluminum and aircraft on the horizon, Canadians will naturally
wonder whether secure market access exists within North America. Neither the FTA
nor NAFTA has made Canadian exports significantly less vulnerable to unilateral
action by Washington than countries with which the U.S. has no free trade deal in
place. Now the Trump administration is proposing altering NAFTA’s Chapter 19 dispute
process — one of Canada’s red-line requirements for signing the deal because of its
potential to settle trade disputes impartially and expeditiously.

Given these realities — low relative productivity and business investment in
Canadian R&D, a stagnant Canadian share of U.S. imports, and the persistent risks
of trade action by the U.S. — we can safely dispense with the idea that losing NAFTA
(should the Trump administration walk away) would be a disaster for the Canadian
economy. In fact, the estimated tariff impact on Canadian exports of a Trump termina-
tion of NAFTA (after which WTO tariff rates would apply) would be at most US$4.2
billion per year. That’s a speed bump in Canada-U.S. trade relations when compared to
our annual exports of US$278 billion in 2016.% Similarly, the IMF recently estimated
that if U.S. tariffs snapped back to WTO rates there would be “a negative short-term
impact on Canada’s real GDP of about 0.4 per cent,” which is hardly an unthinkable
scenario.®

Labour rights and standards

When U.S. President Trump talks about favouring fair trade deals that support
American workers, he provides an important opening for Canada to champion a
fairer distribution of the benefits of trade for workers in all three NAFTA countries.

The current agreement contains no binding provisions protecting labour rights or
standards. NAFTA’s labour side agreement, negotiated by the Clinton administration
to secure congressional approval of the trade deal, has turned out to be toothless
and ineffective.
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Despite widespread violations of labour rights, there has never been a successful
complaint under the North American Agreement on Labour Co-operation (NAALC),
orindeed under any other trade agreement signed by the U.S., Canada or Mexico.

An obvious first step to remedying this situation is to include strong, fully en-
forceable labour standards in any reformed NAFTA. Mexican workers, whose real
wages have stagnated under NAFTA and who are rarely free to join independent
unions, would be the primary beneficiaries. But higher wages and improved working
conditions in Mexico — and, for that matter, in many U.S. anti-union “right-to-work”
states — would also benefit workers in the rest of North America.

It would be easy to improve upon the abysmal NAALC, but that meagre goal sets
the bar far too low. Merely including a standard labour chapter, such as one modelled
on the Trans-Pacific Partnership (TPP), within the main text of a renegotiated NAFTA
would be an abject failure and a missed opportunity. After more than 20 years of
failing to adequately protect workers’ rights, NAFTA’s labour protections must be
thoroughly overhauled.

Recommendations

+ An effective labour protection chapter must allow workers and unions to
directly bring forward complaints regarding labour violations without facing
additional hurdles such as demonstrating that a violation is “trade-related”
or “recurring.”

Areformed labour chapter must also contain clear non-discretionary deadlines
requiring authorities to investigate and adjudicate complaints, while provid-
ing for binding enforcement and meaningful penalties for non-compliance.

A revised NAFTA must include strong, effective labour protection standards,
such as requiring all three parties to ratify the eight core conventions of the
International Labour Organization (ILO) and adhere to the ILO’s Decent Work
Agenda as a condition of tariff-free trade.

Government procurement

The Trump administration clearly intends to bolster Buy American purchasing policies,
which could sideswipe Canadian suppliers. Buy American conditions are currently
applied by the U.S. federal government when funding state and municipal infrastruc-
ture projects. Typically, they require 100% use of American steel and 60% domestic
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content for other types of building materials. Many U.S. states and municipalities
also employ their own Buy American purchasing preferences.

Canada’s standard response — to seek an exemption or waiver — has fallen short
before and the prospects of success are worse today. Canada failed to gain any
meaningful exemptions from the Buy American provisions in the 2009 Recovery
Act. Subsequently, the U.S. also refused to budge on its Buy American rules during
the TPP negotiations.

With the Trump administration’s strong embrace of a Buy American ethos, it hardly
seems an auspicious time for Canada to demand yet again that these laws be made
fairer to Canadian suppliers. The government should instead propose reciprocal Buy
North American policies for new public infrastructure spending.

This does not mean taking a hands-off, laissez-faire approach to government
procurement or disregarding its considerable potential for job creation and economic
development. Rather, all NAFTA governments could agree to use their purchasing
power to negotiate with all prospective North American suppliers, regardless of na-
tionality, on new infrastructure spending, to ensure that job creation and economic
spinoffs are maximized, while achieving best value for taxpayers.

While the soon-to-be-implemented Canada—EU Comprehensive Economic and
Trade Agreement (CETA) will seriously limit the ability of Canadian jurisdictions
to adopt Buy Canadian policies, there is still some policy flexibility in the area of
infrastructure (e.g., most infrastructure spending in Ontario is excluded under CETA).
It is also possible for Canada to revise its CETA procurement commitments with the
EU so that more provinces, and other levels of government like municipalities, can
benefit from proactive purchasing policies.

Any new North American procurement pact should include balancing mechan-
isms to ensure that suppliers and workers from each jurisdiction receive a fair share
of contracts and related investments. These should be allotted in proportion to the
committed infrastructure spending of their home governments, whether federal,
state or local.

Recommendations

+ Canada should propose the creation of an activist Buy North American policy
for new infrastructure spending that would create jobs and spur economic
development throughout the region.

o Ifthis proposalis rebuffed by the Trump administration, Canada should imple-
ment Buy Canadian policies to maximize national economic spin-offs on its own
planned public investments, which are worth hundreds of billions of dollars.
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Investment protection and ISDS

When NAFTA was signed, little attention was paid to an obscure investor-state dispute
settlement (ISDS) provision in the treaty’s investment chapter. NAFTA Chapter 11
(Section B) sets up a process through which foreign investors can sue governments for
damages via binding private arbitration instead of the domestic courts. The process
has since been incorporated into thousands of free trade agreements globally.

Arbitration (ISDS) can be invoked unilaterally by investors from the three NAFTA
countries. Investors do not need to seek consent from their home governments and
are not obliged to try to resolve a complaint through the domestic court system before
launching a NAFTA claim. In effect, NAFTA establishes a private justice system exclu-
sively for foreign investors, including some of the world’s largest and most powerful
multinational corporations.

The NAFTA investment regime was originally characterized as an exceptional
remedy to be used only under extreme circumstances. It was supposedly aimed at
situations where the domestic courts, specifically in the Mexican regime of that era,
could not be trusted to redress valid investor concerns.

But of the 83 investor-state claims filed to date under NAFTA only a handful pertain
to the administration of justice in the Mexican courts. Instead, foreign investors
have targeted a broad range of government measures in North America — especially
in the areas of environmental protection and natural resource management — which
allegedly adversely affected their investor rights.

Unexpectedly, Canada has been the most sued party under NAFTA, having been
targeted in 39 claims. This trend is getting worse: 70% of NAFTA claims since 2005
(28 of 40) have been directed against Canada. Canada has lost or settled eight cases,
paying out damages to foreign investors of $215 million. In nine cases, arbitrators
found that Canada did not breach the complainant investor’s rights in NAFTA. Canadian
governments have incurred tens of millions of dollars in unrecoverable legal costs
through this process.

Finally, the threat of an investor—state claim and the influence of negative arbi-
tral rulings, such as in the 2016 Bilcon case (where a tribunal found that a rigorous
environmental assessment of a huge quarry in an ecologically sensitive region vio-
lated a U.S. investor’s NAFTA rights), exert a profoundly chilling effect on legitimate
public policy.

Experience has clearly shown that the overly broad powers and protections af-
forded to foreign investors by NAFTA have been repeatedly invoked to frustrate the
legitimate exercise of governmental authority. The NAFTA renegotiation provides an
opportunity to eliminate this corrosive feature. All three governments, and Canada
in particular, have compelling reasons for getting rid of it.
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Recommendations

« NAFTA’s investor-state dispute settlement system (Section B of NAFTA Chapter
11) should be eliminated.

« In addition, NAFTA’s clauses on minimum standards of treatment (Article
1105) and indirect expropriation (Article 1110) should be changed to make
perfectly clear they do not apply to non-discriminatory laws or regulations
taken in good faith to protect the public interest.

Environment and climate change

Despite superficial references to environmental protection and sustainable develop-
ment in its preamble, the core NAFTA text does not contain meaningful provisions — let
alone dedicated chapters — on environmental protection or sustainability. Instead,
and only after sustained protest from North American environmental groups, Canada,
the U.S. and Mexico negotiated the North American Agreement on Environmental
Co-operation (NAAEC) in parallel to NAFTA.

The NAAEC has failed to live up to its limited potential for raising the bar on
environmental protection in at least two major respects. First, as a side letter to
NAFTA, the NAAEC does not have the same legal weight or institutional support as
the main NAFTA text. The Commission for Environmental Co-operation (CEC), which
is responsible for upholding the NAAEC, has a modest budget of US$9 million and
a limited ability to compel governments to uphold environmental obligations. The
NAAEC’s dispute settlement process is far weaker than the comparable dispute settle-
ment process (ISDS) for aggrieved investors in NAFTA.

Second, the scope of the NAAEC is relatively narrow. The agreement is principally
concerned with assessing and reporting on environmental issues, monitoring and
transparency in environmental policy, and upholding existing levels of environmental
protection in each country. Although the NAAEC encourages the parties to “strive”
toimprove their environmental legislation, there is no obligation to do so. Given the
bevy of emerging and looming environmental crises — not least the extreme weather
events associated with climate change — the status quo for environmental policy is
simply not good enough.

Consequently, environmental protection and sustainable development cannot remain
subservient to the interests of multinational corporations in trade negotiations. Not
only are the environmental challenges facing North America more dire than they were
three decades ago, but the policy landscape has also shifted dramatically. Canada’s
21st-century environmental commitments, both domestically and internationally,
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can only be met if environmental sustainability is treated as a central concern of all
social and economic policy.

Specifically, Canada’s commitments to reduce greenhouse gas emissions and
transition to a low-carbon economy under the Pan-Canadian Framework on Clean
Growth and Climate Change and the multilateral Paris Agreement cannot be met as
long as NAFTA discourages and obstructs efforts to phase out the production and
consumption of fossil fuels.

Recommendations

* Remove NAFTA’s investor-state dispute settlement process, which has been
used repeatedly to challenge non-discriminatory environmental policies in
Canada, and which acts as a chill on environmental and sustainable develop-
ment policies by prioritizing investor interests (see above).

Incorporate chapters on the environment and sustainable development into
the core NAFTA text and make them fully enforceable through dispute settle-
ment (including for third party disputes initiated by civil society groups).
Create obligations in these chapters to reinforce Canada’s commitments under
the multilateral Paris Agreement, starting with provisions for an integrated
continental carbon pricing system.

« Create a broad exemption to NAFTA’s investment rules (if they are not
removed from the agreement) for any government measure intended to reduce
greenhouse gas emissions, encourage sustainable development or otherwise
promote environmental protection.

Energy and proportional sharing

Having pulled the United States out of the Paris agreement on climate change,
President Trump recently declared he would pursue a policy of “energy dominance,”
which analysts expect to include new oil drilling in the Arctic, an expansion of lique-
fied natural gas (LNG) exports and the construction of new pipelines to carry U.S.
unconventional fossil fuels to market. It will also likely involve lockingin U.S. access
to North American energy supplies.

According to Natural Resources Canada, 99% of Canadian crude and 95% of
refined petroleum products go to the United States, though they represent only
20% and 3% of U.S. consumption in each case. Still, Mexican and Canadian crude
combined makes up half of U.S. consumption, up from 34% in 2010. Not surprisingly,
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U.S. Energy Secretary Rick Perry is talking about using the NAFTA renegotiation to
develop a “North American energy strategy.”

Canadian energy dependence on the U.S. was engineered through a little-discussed
clause in NAFTA’s energy chapter on proportional sharing (Article 605). Unique among
free trade deals, proportionality requires Canada or the United States to maintain the
same proportion of total supply they have been exporting to the other in the event
the country wants to cut production or redirect resources elsewhere, even toward a
strategic national reserve, for example.

Mexico exempted itself from this NAFTA rule for the impact it would have had
on the country’s sovereign control of energy. On the surface, Article 605 appears to
benefit the U.S., since it limits Canada’s energy options. However, proportionality is
supported mainly by Big Qil, which sees it as a guarantee that the taps will stay on,
i.e., that neither country will alter energy trade patterns in a way that lowers profits.

For Canada to meet its climate change commitments we will need to power down
and transition away from fossil-fuel dependence — on the United States or anyone. A
renegotiated NAFTA would preferably enhance our ability to do this, not lock us into
a poisonous pact with a climate change-denying Trump administration. Removing
NAFTA’s proportionality clause would allow the federal and provincial governments to
take more active climate change measures, including gradually reducing production,
without fear of sparking a trade war or ISDS lawsuits from energy multinationals.

Recommendations
« Remove the proportionality clause (Article 605) from NAFTA’s energy chapter.

+ Refrain from locking Canada into a new fossil fuel energy partnership with
the United States and Mexico in a renegotiated NAFTA.

* Shield government measures to reduce fossil fuel production or consumption
from ISDS lawsuits (unless the ISDS process is entirely removed from NAFTA,
which is preferred).

Intellectual property rights and drug costs

The issue of intellectual property rights (IPR) and their potential impacts on the
cost of medicines will be extremely challenging in the coming negotiations. The U.S.
brand-name pharmaceutical lobby already has a rash of complaints about Canada
in this area. Moreover, key congressional Republicans threatened to block the TPP
because they insisted its expanded IPR protections for drugs should be even stronger.
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Canada and Mexico will face intense pressure to align their intellectual property
provisions with the more industry-friendly U.S. standards. The U.S. brand-name
industry has already set out its NAFTA 2.0 priorities, which include the following:

* Patent term extensions: Under CETA and in the TPP, Canada agreed to extend
patent terms for up to two years to compensate for alleged regulatory delays.
The U.S. industry is seeking up to five years of patent term restoration, as is
already the case in the U.S., EU and Japan.

Data protection: The U.S. has the longest periods of data protection in the
world, providing a term of 12 years for biologic (non-chemical-based) drugs.
This contrasts with Canada’s eight-year term, which is already excessive by
global standards. Entrenching a 12-year term for data protection for biologics
in NAFTA is Big Pharma’s highest priority.

Patent linkage: Under CETA, both generic drug manufacturers and brand-name
patent holders are able to appeal the outcome of a challenge to a generic
manufacturer’s application for marketing approval of a patented drug. But
the brand-name industry is unhappy with how the Canadian government
intends to implement this CETA commitment, and will use the NAFTA talks
to press for changes.

* The “promise doctrine”: The U.S. brand-name drug lobby has already been
handed a victory by the recent Supreme Court of Canada decision invalidat-
ing the “promise doctrine,” which stipulates that to be eligible for patent
protection, drugs and other inventions must perform as promised. This issue
was also the subject of a NAFTA investor—state challenge by Eli Lilly, which
Canada won. U.S. negotiators will probably now seek to lock in a ban on the
“promise doctrine” in a revised NAFTA.

Canadians already pay among the highest per capita drug costs in the developed
world (see Figure 3), in good measure because of our brand-friendly system of patent
protection. U.S. brand-name drug firms will already benefit from impending patent
term extensions and other changes in the Canada-EU trade deal.

Fully aligning our system of patent protection for medicines with the U.S. model
would be extremely expensive for Canadian consumers and our health care system.
In fact, these changes could add up to billions of dollars annually in higher costs,
and easily swamp any marginal gains to consumers from preferential tariffs.

Finally, incorporating TRIPS-plus provisions (i.e., IPR standards that are more
restrictive than the WTO Agreement on Trade-Related Aspects of Intellectual Property
Rights, or that reduce the flexibilities affirmed in the 2001 Doha Declaration on
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FIGURE 3 Pharmaceutical spendingin NAFTA countries
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TRIPS and Public Health) into NAFTA would seriously impede access to affordable
medicines in Mexico, a developing country with many citizens who are simply unable
to bear these extra costs.

Recommendations

 Canada should strongly resist U.S. and drug industry pressure to adopt IPR
provisions that will impede access to affordable medicines.

 Canadian governments should advance alternative strategies to encourage
and reward innovation, including compulsory and humanitarian licensing
and publicly funded research premised on ensuring affordable access to new
medicines.

Temporary entry

Canada first negotiated a chapter on temporary entry for business persons in the
Canada-U.S. Free Trade Agreement. The chapter allowed “genuine business travellers”
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to enter Canada without going through the usual immigration process. A similar chapter
was included in NAFTA and many of Canada’s subsequent free trade agreements.

Temporary entry chapters in FTAs are problematic for several reasons. First, the
types of workers covered by these temporary entry provisions are not always the
“genuine business travellers” claimed by negotiators. There are examples of employ-
ers moving construction workers and bank tellers across borders as intra-corporate
transferees, demonstrating the wide scope of these provisions.

Second, by prohibiting economic needs tests and quotas, NAFTA allows employ-
ers to hire migrant workers even in areas where local workers are available and/or
unemployment is high. These provisions disincentivize employers from investing in
training for local workers.

Third, the temporary entry provisions in NAFTA are, in practice, a right of em-
ployers to move employees across borders, not a right of workers to access new
opportunities in other countries. Workers using these provisions receive no protec-
tion against deportation if an employer chooses to cancel their contract or otherwise
terminate their work permit.

Finally, the temporary entry provisions in NAFTA cannot be changed through
domestic legislation. As a result, the agreement inhibits democratic control over
immigration policy.

The U.S. Congress eventually acknowledged the severity of these issues in NAFTA
and prohibited its trade negotiators from making any temporary entry commitments
in subsequent agreements. In the TPP negotiations, for example, the U.S. was the
only country not to offer tangible access to its labour market.

Given U.S. concerns, the renegotiation of NAFTA provides Canada with an excel-
lent opportunity to eliminate the temporary entry chapter in NAFTA. In its place,
Canada should focus on developing a robust immigration system that better meets
the needs of workers from around the world, and their families, who want to make
Canada their home.

Recommendation

 Eliminate the temporary entry chapter in NAFTA, and instead create and
expand domestic immigration programs for facilitating the entry of migrant
workers, and their families, into Canada.
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E-commerce and privacy

Electronic commerce (e-commerce) accounts for a large and growing share of the
Canadian economy. Retail transactions are increasingly moving online while digital-
only services (including advertising, banking and media distribution) are rapidly
expanding and, in many cases, displacing their traditional competitors.

The corresponding growth of cross-border digital trade over the past two decades
has raised issues that are not covered in NAFTA. For example, Canada does not
have clear agreements with Mexico and the U.S. regarding customs duties for goods
purchased online, protection of internet users’ personal information, processing
of digital payments, and other concerns unique to the digital economy. In other
areas, such as the application of traditional trade agreements to digital trade, legal
uncertainty remains.

But there are risks to addressing these issues in the NAFTA renegotiations rather
than in other international venues. Canada is likely to face pressure from U.S. nego-
tiators to adopt extremely one-sided e-commerce provisions like those found in the
TPP and Trade in Services Agreement (TiSA). In both those cases, U.S. negotiators
pushed aggressively for international e-commerce standards that would benefit
large U.S. internet corporations (such as Google, Amazon and eBay) at the expense
of internet users and smaller companies.

For example, the TPP would prohibit data localization requirements that some
governments, including several Canadian provinces, use to protect the personal
information of internet users. In repeated negotiations with the U.S., Canadian
negotiators have been forced onto the defensive to protect Canadians and Canada’s
digital industries against the interests of U.S. internet giants.

If arenegotiated NAFTA must include an e-commerce chapter, its provisions should
be limited to technical and legal issues, such as the tax and customs treatment of
online goods, and those provisions should be balanced with strong protections for
consumers and smaller domestic firms.

Recommendations

* Limit the scope of any new e-commerce provisions to addressing technical
issues raised by the digital economy, while striking a balance between the
needs of internet users, consumers and firms of all sizes in all three NAFTA
countries.
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 Create new obligations in NAFTA to enhance the privacy of internet users
and to exempt from NAFTA’s investment rules (if they are not removed from
the agreement) any government measures designed to protect their citizen’s
personal information.

Supply management

Canada must not give in to President Trump’s scapegoating of Canadian dairy farmers.
Without supply management, our dairy farmers would simply be put in the same
predicament as their U.S. counterparts, who suffer from the effects of overproduction
and farm-gate prices that fall below production costs.

Losing or even seriously weakening supply management would be a tragedy for
famers and rural communities. It would also potentially create a political backlash
from Canadians. Supply management is a good system for Canadian farmers and
consumers, drawing support from key provincial governments and the public, both
rural and urban.

Unfortunately, supply management is reviled by conservative economists, right-wing
pundits and big business lobby groups. It will certainly be under attack from the U.S.,
and from critics and agri-food interests (large food processors, fast food restaurants
and major retailers) within Canada. There will be pressure for the concessions the
Harper government offered under TPP to be the starting point in these NAFTA talks.

But even these concerns are unlikely to satisfy the Trump administration or the
U.S dairy industry, which is also upset with Canadian proposals to limit the use of
imported protein solids and other fluid milk substitutes in Canadian dairy products.

Recommendation

¢ Canada should defend its supply-managed agricultural sectors, ensuring
they are entirely exempted from further trade liberalization in a renegoti-
ated NAFTA. A strong defence of supply management will help ensure that
Canadians continue to have access to high-quality, locally produced food,
while supporting small family farms and rural communities.

Copyright and internet freedom

In recent international trade negotiations, U.S. negotiators have pushed aggres-
sively for intellectual property rights and internet provisions favourable to major
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U.S. movie studios, record labels and other media corporations, such as expanded
copyright terms and more stringent enforcement for alleged copyright infringement.

For example, in the TPP negotiations the U.S. demanded Canada extend copyright
terms by 20 years. Incorporating TPP-style intellectual property provisions into
NAFTA risks undermining innovation and internet freedom and would likely lead
to a net economic loss for Canada, which is a net importer of intellectual property.

Inthe TPP, the U.S. also demanded that Canada abandon its “notice-and-notice”
system of copyright enforcement in favour of a draconian “notice-and-takedown”
system. Although Canada alone was able to secure an exemption to that provision in
the TPP, the U.S. will surely use the renegotiation of NAFTA as another opportunity
to push its pro-corporate internet agenda.

The U.S. copyright agenda is especially problematic because Canada already has
a well-developed internet policy, which includes recently updated copyright legisla-
tion and a governance framework for the neutrality of internet infrastructure. This
body of policy is the result of a decade of consultations and compromises between
internet users, copyright holders, regulators and other stakeholders in Canada. The
renegotiation of NAFTA should not be used to undo or unbalance these hard-fought
compromises.

If new intellectual property provisions are incorporated into NAFTA they should
reflect Canada’s existing domestic policy and/or international standards, such as the
Berne Convention, not the demands of U.S. industry.

Recommendations

* Reject any provisions in NAFTA that would require changes to Canada’s
2012 Copyright Modernization Act, including changes to copyright terms,
fair dealing exceptions and Canada’s “notice-and-notice” system for alleged
copyright infringement.

* Reject any provisions that would undermine the principle of net neutrality as
set outin the Canadian Radio-television and Telecommunications Commission’s
net neutrality governance framework.

Regulatory co-operation (coherence)

For some time, Canada and the United States have closely co-operated on regulatory
issues with the aim of minimizing differences in rules, procedures and standards
between the two countries, in particular in sectors more engaged in trade or where
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there is significant cross-border integration (e.g., agriculture, auto production). While
this may sound innocuous, co-operation can become a hindrance to good public
interest regulation if it prioritizes trade and industry needs over precaution, public
health or environmental protection.?”

Following the coming into force of NAFTA, about 30 technical working groups and
committees were established to oversee the agreement, including several related
to regulations (on pesticides, chemicals, and how to determine rules of origin, for
example).'® As post-NAFTA consolidation deepened North American supply chain
integration, subsequent Canadian governments put more effort into aligning rules
and regulations, always with input from industry lobby groups, and increasingly with
a view, first and foremost, to facilitating trade and commerce.*

By cabinet directive, Canadian regulators are required to consider how trading
partners might react to new rules, whether the partner’s rules should be simply
adopted outright (or accepted as equivalent to Canadian rules), or whether non-
regulatory (e.g., voluntary and/or industry-backed) alternatives exist. One result
of this regulatory transformation in the NAFTA era has been the adoption of more
industry-friendly self-regulation in sensitive areas such as food preparation, oil and
gas production, and transportation, with sometimes deadly results.

For example, the acceptance in Canada of a U.S. norm (supported by the rail
industry) allowing a single operator to handle rail shipments of hazardous goods
played a role in the 2013 Lac-Mégantic explosion that killed 47 people.?° Regulation
of genetically modified foods in Canada is opaque and slanted toward industry
preferences, as in the U.S.%* Regulatory co-operation with the U.S. in the area of
chemicals has also had the effect of stalling federal action on the suspected risks of
neonicitinoid pesticides on bee populations.?

Canada and the European Union included a regulatory co-operation chapter in
CETA, a first for an international trade agreement. Canada has also already agreed
to a chapter on regulatory coherence in the stalled TPP. Both chapters establish
multinational committees, led by trade officials, aimed at harmonizing regulations
in ways that ultimately test the necessity or legitimacy of new regulations by how
they will affect trade and commerce.

Recommendations

¢ Co-operation should lead to the adoption of the highest possible standards
across North America, and leave room for regulators in any country to diverge
from North American norms if it is in the public interest to do so (e.g., it is
more protective of public health or the environment).
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» Formalized consultations on regulatory co-operation should include non-
industry voices from all three countries (where appropriate) at the outset and
throughout the process rather than merely at the very end (once co-operation
or harmonization priorities have already been set).

* The impact on trade of new rules should be one, but not the primary, considera-
tion when regulating. Unilateral measures for protecting the environment or
public health that do not discriminate between Canadian, Mexican or U.S.
firms should be immune from investor-state dispute settlement.

Dispute settlement (Chapter 19)

Despite the market certainty ostensibly provided by NAFTA, Canada remains vul-
nerable to arbitrary U.S. trade actions, since the agreement left each party’s trade
remedy laws (countervailing duties and anti-dumping measures) largely intact.
Under NAFTA, U.S. trade remedy laws continue to apply fully to Canadian exports.
The U.S. can amend its trade laws without Canadian consent. If a new U.S. trade law
or amendment specifies Canada, then the new rules will apply to Canadian products.

When the Mulroney government negotiated the 1988 Canada-U.S. Free Trade
Agreement, its chief goal was to achieve secure market access by getting an exemp-
tion from U.S. trade remedy laws. These had been used repeatedly against Canadian
products, including softwood lumber. Canada failed in this effort. Instead, it got a
binational review of U.S. trade remedy rulings, a feature that was carried over into
NAFTA.

NAFTA Chapter 19 allows an exporter to go to an independent binational panel
to review final anti-dumping and countervailing duty rulings, as an alternative to
judicial review by the importing country’s domestic courts. The binational panel’s
mandate is strictly to determine whether the importing country’s trade remedy laws
have been applied properly. If it agrees that they have not been, it can remand the
determination to the relevant trade authorities to bring the decision in line with
their domestic law.

Canadian exporters have had some successes using the NAFTA Chapter 19 process.
But the Trump administration, certain U.S. industries and many members of Congress
are unhappy with it. These interests want to eliminate or seriously weaken the process
in a revamped NAFTA.

NAFTA’s Chapter 19 binational review process is a long way from the exemption
from U.S. trade remedies sought by Canada in the original FTA with the U.S. But it is
unlikely that Canada would have signed the FTA if it had not been included. Today,
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with U.S. industries and the administration pursuing a long list of trade remedy chal-
lenges against Canadian industries (lumber, aircraft, steel and aluminum), Canada
must not give in to U.S. demands to weaken or eliminate this process.

Instead, the process needs to be strengthened. A 2005 House of Commons
report identified major problems with the Chapter 19 process.? In particular, U.S.
trade authorities have repeatedly delayed the process beyond agreed timelines, and
have been reluctant to comply with panel rulings. Canada should seek to fix these
problems in a revised NAFTA.

Recommendations

 Canada should reject any attempt by the U.S. to eliminate or weaken the
Chapter 19 dispute settlement mechanism.

+ Canada should seek instead to strengthen adherence to agreed timelines and
ensure that trade authorities promptly comply with binational panel rulings.

Public services

Public services strive to meet social needs through affordable, accessible and uni-
versal programs. They purposely restrict commercial activity and profit-making. By
hiving off significant sectors of the economy (e.g., health insurance) from commercial
exploitation, by either domestic or foreign firms, public services potentially run afoul
of trade and investment agreements.

NAFTA was the first modern trade agreement to take a “negative listing” ap-
proach to investment and cross-border trade in services. The starting assumption
is that everything is covered; governments must then expressly exempt any sectors
or measures they want shielded from NAFTA’s investment and services ohligations.

This top-down approach to covering services under NAFTA creates serious chal-
lenges for public services, which then need to be protected from the commercializing
pressures of trade agreements through country-specific exceptions, called reserva-
tions. Annex I reservations protect existing non-conforming measures, but if the
excluded policy measures are weakened or eliminated they cannot later be restored.
Annex II reservations provide for future policy flexibility in certain key sectors, such
as health care and public education.

In general, Canada’s NAFTA reservations are better at protecting existing public
services than protecting the right of governments to expand public services into new
areas, or to return previously privatized public services to the public sector. Even
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the strongest Annex II reservations are limited in scope; for example, they do not
apply against NAFTA’s rules on expropriation (Article 1110) and minimum standards
of treatment (Article 1105). There is also uncertainty about the meaning of key terms
used in NAFTA, such as Canada’s Annex II-C-9 reservation for key “social services
established or maintained for a public purpose.”

Unfortunately, as NAFTA is currently written, when governments expand public
services into areas where foreign investors are already established they are exposed
to compensatory lawsuits under the agreement’s investor—state dispute settlement
process (Chapter 11). Critical decisions about whether any financial compensation
was appropriate for private commercial interests adversely affected by the expan-
sion of public services, and the amount of any monetary damages, would be made
by NAFTA investment tribunals, not by the domestic courts.

NAFTA’s existing rules on services do not prevent governments, at any level, from
delivering services through monopolies or exclusive service supplier arrangements.
But the market access provisions in more recent FTAs, including CETA and the TPP, do
prohibit such requirements for public service delivery (where no reservations have
been taken), even when such government policies and regulations do not discrimin-
ate between foreign and domestic investors and service suppliers. “Modernizing”
NAFTA to include such intrusive provisions would further constrain and restrict
public services.

Vibrant public services are a hallmark of advanced societies and an important
goal of economic and social development. The expansion of public services (e.g., into
dental care, child care and long-term care) would also create thousands of well-paying
permanent jobs, with the economic gains this entails. A truly fair, forward-looking
trade and investment agreement must fully protect public services and, indeed,
facilitate their future development and growth.

Recommendations

¢ Public services should be fully excluded from the investment and service chap-
ters of NAFTA, as well as any other provisions affecting public monopolies or
state enterprises. As proposed by European public services advocates, sucha
general carve-out could read: “This agreement (this chapter) does not apply
to public services and to measures regulating, providing or financing public
services. Public services are activities which are subject to special regulatory
regimes or special obligations imposed on services or service suppliers by
the competent national, regional or local authority in the general interest.”*
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