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PREFACE

The year was 1987, and the Minister of National Health and Welfare, the
Honourable Jake Epp, had recently introduced the draft Tobacco Products
Control Act as Bill C-51in the House of Commons. | was the civil servant
responsible for the tobacco legislation file. Very quickly, it became clear
that we had a tiger by the tail. The tobacco industry pulled out all the
stops to defeat or weaken the government’s proposal to ban tobacco ad-
vertising.

Members of Parliament were assaulted with blizzards of letters ar-
riving, seemingly from ordinary citizens protesting the new law. There
were various texts, fonts, styles and paper stocks. It seemed like a genu-
ine grassroots protest. In reality, it was an early example of fake write-in
grassroots campaign organized by a corporation in its own private in-
terest—a “grasstops” campaign. The tobacco industry hired high-profile
lobbyists; they created fake coalitions of influential citizens (“Coalition
51”); and they bombarded us with reports they arranged to have sent to
us from all over the world, from organizations like the Children’s Research
Unit, the Smokers’ Freedom Society, INFOTAB, the World Federation of
Advertising, and Freedom of the Right to Enjoy Smoking Tobacco (FOR-
EST). These and other petitioners they sent our way were all financed by
the tobacco industry. Their efforts succeeded to some extent; the initial
proposal to ban almost all forms of tobacco advertising was weakened
somewhat when it was finally adopted by Parliament in 1988.
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In 1987 and 1988, | was kept very busy inside the Health Department
reacting to one missive after another from the tobacco industry. What
kept me going was the belief that the problem would be solved. The pro-
posed new law would surely bring tobacco consumption to an end.

How wrong | was! | suffered from a common delusion; | was so deep
in the FOREST that | could not see it for the trees.

Years later, | was to find myself even deeper in a much bigger for-
est that | once again could not see for the trees. It was Sunday, March 8,
1998 and | was at home in Ferney-Voltaire, France, just across the border
from Geneva, Switzerland where | worked at the World Health Organiza-
tion (WHO) in charge of the Tobacco or Health Program. The telephone
was ringing non-stop. Journalists and colleagues were calling me at
home from all over the world, demanding an explanation of the story on
page one of that day’s London Sunday Telegraph. The story began, “The
world’s leading health organization [WHO] has withheld from publica-
tion a study which shows that not only might there be no link between
passive smoking and lung cancer but that it could even have a protec-
tive effect.”

| did not have a copy of the newspaper; | was only dimly aware that
our sister agency in Lyon, the International Agency for Research on Can-
cer (IARC) in Lyon, France had been conducting a study on passive smok-
ing. | had certainly not seen any results from the study.

I and WHO had been ambushed by the tobacco industry. It was only
at the end of the next day that we managed to get a news release out
of WHO detailing the misinformation in the Sunday Telegraph. “Passive
smoking does cause lung cancer, do not let them fool you,” screamed the
headline on our news release. But it was too little, too late. In a single
day, the tobacco industry’s public relations machine had made sure that
the story initially published in the Sunday Telegraph was news in every
corner of the world. IARC and WHO were staffed with good scientists
and skilled international health bureaucrats, but these slow-moving bu-
reaucracies’ media relations offices were significantly outgunned by the
tobacco industry’s global public relations machines. IARC did not even
have a media relations officer. Their press officer doubled as IARC’s librar-
ian!
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Later, Elisa Ong and Stanton Glantz at the University of California
researched the circumstances surrounding this event, and discovered
that the tobacco industry had been tracking the IARC study since 1993,
and spent far more in tracking the study and in planning and execut-
ing their masterful disinformation campaign than IARC spent to do the
study. Ong and Glantz’s careful research was published in the respected
medical journal The Lancet in April 2000, but received scarcely any media
attention. Two years after the fact, the story was “old news.”

Tobacco industry misinformation, fanned by a well-oiled public rela-
tions machine, operating everywhere in the world, had trumped careful
scientific work by well-meaning health professionals working for IARC,
WHO and the University of California. To this day, tobacco industry apol-
ogists continue to cite the March 8, 1998 edition of the London Sunday
Telegraph as “proof” that passive smoking does not cause lung cancer.

These are just two examples of many similar experiences | have had
in nearly a quarter-century of full-time work on tobacco control. Now,
finally,1 am no longer lost in the trees; | can clearly see the forest.

What the tobacco industry was doing to the Canadian government in
1987 and 1988, and to the World Health Organization in 1998 was exactly
what it was programmed to do. Tobacco companies are obliged by laws
governing corporations to make money for their shareholders. They can
only do this by selling more and more cigarettes. So Big Tobacco will nev-
er stop beating up on public health policies and public health agencies.
After all, their actions threaten cigarette sales, the only route to share-
holder profit for tobacco companies. But the monstrous tragedy of this
logic is that the more cigarettes they sell, the more their customers will
get sick and die.

As long as we continue to allow tobacco companies to exist as for-
profit business enterprises, every attempt we make to curb tobacco in-
dustry behaviour in the name of public health improvement control will
be met by unceasing tobacco company efforts to defeat, attenuate, miti-
gate, delay, counter or confuse the new knowledge or new policy mea-
sures that tobacco companies think might cut into their sales.

We will never succeed in completely phasing out tobacco consump-
tion until we remove profit-making from the tobacco business.
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This book clearly spells out just why this must be done and proposes
a variety of workable ways that it could be done.

Public health policy makers can choose to continue the grinding
ground war against Big Tobacco, making progress slowly, inch by inch,
while, globally, we continue to lose ten people a minute, deaths caused
by tobacco.

Or they can choose to bring this grinding trench war to a quicker end
by changing the very nature of the corporate machine opposing public
health improvement—the Big Tobacco corporate machine that is killing
five million people per year around the world.

Ultimately, in the name of human decency, the latter choice is to be
preferred. But it can only be made legitimately—democratically and col-
lectively. And that means a lot of people would have to agree that tak-
ing the profit out of the tobacco business is the right thing to do. Much
thought and discussion and debate will be needed before it happens. We
hope that this book will fuel such a debate and lead us closer to the be-
ginning of the end of tobacco consumption.

Neil Collishaw

June 2005
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EXECUTIVE SUMMARY

For almost half a century, governments have addressed the devastating
health consequences of smoking with measures that encourage individ-
uals to adopt healthier lifestyles. The policies deployed to reduce smok-
ing— high tobacco taxes, bans on cigarette promotions, health warning
labels, public education, etc.—try to modify the mindset and actions
of smokers or potential smokers, which is why they are considered to
be “demand-side” interventions. Even though “supply-side” measures
have been found effective for other components of public health (like
safe drinking water, hospitals, and controlled access to some drugs), they
have not yet been recommended or adopted for tobacco control.

Nonetheless, the problems with the current supply side of the tobac-
co market are well known. In Canada, as elsewhere, cigarettes are sold
by a small number of multinational tobacco corporations whose efforts
to undermine public health are well known and well documented. The
record of their actions has led many to view tobacco corporations as an
immoral, unethical, rogue industry.

This view is mistaken. Tobacco corporations can only be immoral and
unethical if they have the capacity to make moral and ethical judgments
which, we argue, they do not have. Business corporations are instruments
created for the sole purpose of facilitating trade and programmed to
make decisions aimed at one exclusive goal: the making of money. They
are “legal persons,” but they are not human. A more accurate metaphor
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for this social instrument is a machine, a computer program, or a car. Cars
can’t feel sorry for the people they hurt, and neither can corporations.

Corporations are required under law to act in the “best interests of
the shareholder,” which has come to have the unequivocal meaning of
maximizing profits. They are rule-driven systems and their behaviour
is programmed and predictable. In striving to sell more cigarettes and
recruit new smokers, they are doing exactly what they were created to
do—sell cigarettes—and what they are required to do: maximize the
value of the corporation for its owners by making and selling cigarettes
as profitably as possible. The rules of corporate law, combined with the
forces of the competitive for-profit marketplace, compel them to try to
increase tobacco use. Even if a given tobacco corporation were to remove
itself or be removed from the tobacco market, other companies would
replace it as long as it was in their shareholders’ interest to do so. Those
who work for tobacco companies have the capacity to value more than
profit-making, but they have neither the authority nor the power to im-
pose this personal view on the corporation’s sole focus on profit.

This analysis has clear implications for public health. Tobacco com-
panies will seek to sell more cigarettes and, to do this, they will continue
to try to defeat, weaken, bypass, and violate tobacco control measures.
Health regulators may develop more sophisticated and stringent tobac-
co control measures, but the companies will reply every time with more
sophisticated and imaginative strategies to blunt their effect.

Governments can overcome this problem by adding a “supply-side”
approach to their current “demand-side” strategies. This can be done by
transferring responsibility for the supply of cigarettes to a type of enter-
prise that is not driven to seek profits. There are many forms and hun-
dreds of examples of public-interest enterprises, such as cooperatives,
public utilities, Crown corporations, and non-profit agencies, that can
serve as models for creating a new public-interest tobacco manufacturer
that has a legally-binding mandate to help reduce smoking.

One way to implement such a supply-side strategy would be to ac-
quire existing tobacco corporations, through voluntary or legislated pur-
chase, and then transfer responsibility for manufacturing and supplying
tobacco to a public-interest enterprise that is given a legislated mandate
to reduce smoking. There are many ways in which such an enterprise
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could be structured, from which we have identified three models—a
public agency, a private agency, and a hybrid licensing commission—for
more detailed consideration.

Since society pays the health costs associated with smoking, the cost
to Canadians of buying tobacco companies is much lower than the cost
of leaving them in place to keep smoking rates high. We estimate that
acquiring Canadian tobacco operations and implementing a strategy
to phase them out would cost from $o to $15 billion (one is currently in
bankruptcy and they all face major law-suits), and that no more than two
years’ tobacco tax revenues would be required to finance the purchase.
The smokers whose taxes would be assigned to this purchase would be
the ones who would benefit the most, as they would finally have a ciga-
rette supplier mandated to meet their desire to quit smoking.

This transfer could be managed without immediate inconvenience
to smokers, tobacco growers, tobacco manufacturer employees, retailers,
or other market stakeholders, much as private sector transfers in own-
ership do not necessarily affect these stakeholders. Workers and retail-
ers would not stop manufacturing and selling cigarettes, but their new
management would direct them to do so in ways that encourage smok-
ers to quit. Instead of being told to fight or undermine measures that
help smokers quit, these workers would be challenged to use their en-
trepreneurial talents to accelerate and improve on them.The knowledge
and expertise that is now used to market cigarettes could be re-directed
to de-market smoking and to design and manufacture their cigarettes
in ways that reduce their attractiveness or addictiveness. Economic in-
centives that currently increase tobacco use could be transformed into
incentives to decrease tobacco use.

The public health goal of reducing tobacco use is—now and for the
foreseeable future—in direct conflict with tobacco corporations’ man-
date to increase profits. The approaches now used to modify tobacco in-
dustry behaviour (shaming, punishment, and imposed codes of conduct)
wrongly expect the companies to be capable of behaving against their
fiduciary responsibilities. Instead, we should focus on the moral, ethical,
and legal responsibilities of those who have granted business corpora-
tions control over the tobacco market when healthier options are avail-
able.

CURING THE ADDICTION TO PROFITS 1§






In the long-term, the solution to the smoking problem
rests with the bottom line, prohibiting the tobacco
companies from continuing to profit from the sale of a
deadly, addictive drug. These profits are inevitably used
to promote that same addictive product and to generate
more sales. If public health is to be the centerpiece of
tobacco control—if our goal is to halt this manmade
epidemic—the tobacco industry, as currently configured,
needs to be dismantled.

David Kessler
Commissioner of the U.S. Food and
Drug Administration,1990-1997






ONE

Learn from history
or be condemned to
repeat it

Giving up smoking: good, bad and awful.

On an early summer day in 1963, Canada’s first woman Health Minis-
ter, Judy LaMarsh, informed Parliament that one of the most commonly
used consumer products was lethal.”> “There is scientific evidence,” she
affirmed, “that cigarette smoking is a contributory cause of lung cancer.”
In addition, she added, chronic bronchitis and coronary heart disease
were also likely caused by smoking.

Finally the government had confirmed what the Reader’s Digest and
other media were telling worried smokers: there was, indeed, many a
cough in a carton.

The political became the personal for Judy LaMarsh that week, as
she tried to end her own three-pack a day habit. It’s doubtful that many
smokers were encouraged by her example. “I feel better now when |
wake up in the morning,” she told reporters that week, “but the rest of
the day is awful.” Nor were her fellow parliamentarians encouraging:
“They’ve been sending me packages of cigarettes or envelopes with a
cigarette inside,” she said. “When | leave the chamber, they offer me a
place to smoke.”3 Her interview was reported under the headline “Giving
up smoking: good, bad and awful.” The headline could have also served
to describe the early efforts of her department—ill-prepared for the
challenge and undermined by colleagues.



Ms. LaMarsh’s admission that cigarettes caused cancer was dramatic
news, but the initiatives she announced were far less groundbreaking.
She did not suggest that the tobacco companies should stop making
cigarettes, nor even that they should change the way they conducted
their business. Instead, she reacted in the familiar Ottawa style—she
announced she would host a meeting of concerned parties (the term
stakeholder was not yet in vogue). Later that year, provincial health min-
istries, health professional and voluntary health agencies, the tobacco
industry and tobacco farmers came to Ottawa to discuss the “problem”
of tobacco.

The outcome of the conference was reported to the Commons in No-
vember:

As a result of a very co-operative day and a half the provincial rep-
resentatives agreed unanimously on the fact that smoking is harm-
ful, and agreed to undertake co-operatively a program of education
and research directed toward young people in the country and their
commencing the habit.*

She assured the House that her department’s public education pro-
gram “would take the form of a positive program and not a program
based on fear.” Thus the cornerstone of tobacco programming was laid
for a quarter-century—up-beat public education aimed primarily at chil-
dren.

Over forty years have passed since Judy LaMarsh launched this first
national initiative on smoking. By some measures, this initiative and
its many successors were quite successful. During LaMarsh’s time as
Health Minister, more than six in 10 Canadian men smoked, as did four
in 10 Canadian women.> Today, smoking rates have fallen by more than
half—only two in 10 Canadian men and women smoke.®

From another perspective, four decades of progress appears less
heartening.

The actual number of Canadian smokers has only declined by only 15%
since the mid-1960s (5 million? compared with 6 miIIion),8 when public
measures to reduce tobacco use first began. The number of cigarettes
smoked has fallen by only one-quarter (from 53 billion in 1965 to 39.6 bil-
lion in 2004).2 Nor, sadly, has medical science found the once-hoped-for
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cures for cancer or other tobacco-caused disease: cigarettes continue to
claim more than one in five Canadian lives.*®

By its own measures, the first government initiatives were a profound
failure. In 1965, the government pinned its hopes on being effective at
reducing youth smoking. “The fruits of the first generation refusing to
conform to the past attitudes of its elders will be one of the most excit-
ing victories in man’s ever-broadening advance against disease,” gushed
a Health Canada strategist.™

In fact, the vast majority (over 85%) of those who smoke today started
smoking after that strategy was adopted. As Judy LaMarsh and her suc-
cessors were to learn, telling people about the dangers of smoking, and
giving them positive messages about quitting did not stop cigarettes
from killing thousands of Canadians.

One of the Canadian lives claimed by tobacco may have been that
of Judy LaMarsh. In 1980, at the age of 55, she died of pancreatic cancer
(one-third of pancreatic cancers are caused by smoking).

Opposing strategies: government and industry

Since those first steps in the early 1960s, Canadian tobacco control efforts
have greatly improved. In the evidence-based world of public health, to-
bacco control interventions have been repeatedly tested, evaluated, im-
proved and amplified. The early efforts to jolly smokers into quitting and
to download the responsibility to protect children onto the school sys-
tem were eventually acknowledged to be insufficient. Gradually a more
“comprehensive” approach to controlling tobacco was developed. The
accepted understanding of what today would be called best practice for
tobacco control expanded to include dozens of measures, many of which
are described later.

Tobacco control has followed an evolutionary path. Governments
and health agencies learned from their successes and mistakes. They
responded to advances in science, assessed changes in public attitudes
and in industry actions, and adapted their actions accordingly. The goal
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of reducing disease has generally guided this evolution (although it has
never been free from competing government objectives, like preserving
jobs, helping farmers and political allies and getting re-elected). These
health measures continue to evolve.

Those trying to reduce disease are not the only ones following an evo-
lutionary, adaptive path. Tobacco companies also responded to changing
circumstances. Like governments and health agencies, they responded
to science, assessed changes in public attitudes and in government ac-
tions. They adapted their actions accordingly and continue to do so. The
purpose of their adaptations was not, however, to help smokers quit or
to prevent children from smoking or to reduce the harm caused by their
products. Their goal was to maintain and increase their profits.

The evolution of tobacco industry strategies to resist public health
measures can be traced through documents that were produced as an
unexpected consequence of U.S. and Canadian court cases. Hundreds of
industry marketing documents were made available as a result of the
court challenges launched by Canadian tobacco operations against fed-
eral laws banning and restricting cigarette advertising (in 1988 and again
in 1997). A far larger cache of documents was released in 1998 when Min-
nesota Attorney General, Hubert Humphrey lll, refused to settle his claim
against Big Tobacco unless they agreed to make public the material that
had been produced during the discovery phase of the trial. Subsequent
U.S. governments made similar conditions, and today over 60 million
pages of formerly secret document are available to any researcher with
internet access. Because the firms involved were transnationals operat-
ing in Canada (RJ Reynolds and Philip Morris, now Altria) or they were
owned by the same transnationals operating in Canada (BAT), thousands
of documents pertaining to Canada were also released.

The documents do more than substantiate the allegations that to-
bacco corporate executives lied when they said they did not believe
that cigarettes caused disease, lied when they said that cigarettes were
not addictive, and lied when they said they did not market to kids. They
explain why this behaviour persists. They provide insight into how and
why tobacco companies systematically refused to bring their actions
into alignment with public health measures and instead persistently at-
tempted to undermine them.
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ITL chief executive Paul Pare before the
Standing Committee on Health (Isabelle Committee), 1969

First; has it been scientifically established
that smoking causes the diseases charged
against it? The Canadian tobacco industry
respectfully submits that this has not been
established and welcomes the opportunity to
place before this Committee an abundance of
evidence to that effect.

ITL Chairman, Jean-Louis Mercier before the
Standing Committee on Health, November 1987

Ms Copps: Mr. Mercier, is it the position of your
council that lung cancer can be caused by smoking?

Mr. Mercier: It is not the position of the industry that
tobacco causes any disease. Our position is that
epidemiological  studies are essentially statistical
comparisons. All they can demonstrite is an association.
They cannot and will not demonstrate a cause and effect
relationship.

The first wave: Public education and industry disinformation

The first health initiatives, as discussed, aimed to reduce smoking by in-

forming people of the harms of smoking, encouraging smokers to quit

and teaching kids that they shouldn’t smoke. Hopes were placed that

the next generation (and during the sixties generational differences

were much discussed!) would act on the information provided them in

schools and would make the “smart” decision not to smoke. These public

education efforts continue to this day, and many experts continue to be-

lieve that such programs are valuable in motivating smokers to quit and

in inoculating children against pressure to smoke.
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Tobacco companies responded very differently than governments
to the disturbing news that their products were killing its best custom-
ers.They did not seek to educate smokers or to discourage children from
smoking.Their efforts were focused on the objective of keeping cigarette
sales high. With that objective, they set out to undermine the health ed-
ucational campaigns.

For decades, one Canadian tobacco executive after another denied
the harmfulness of cigarettes. At the meeting hosted by Judy LaMarsh in
1963, Imperial Tobacco’s Chief Executive Officer, Paul Paré, presented a re-
port that his British boss described as “a brief which sets out very well the
scientific evidence to date that contradicts or does not support the anti-
smoking charges.”*? At the next parliamentary review six years later, the
denial was repeated: “has it been scientifically established that smoking
causes the diseases charged against it? The Canadian tobacco industry
respectfully submits that this has not been established.”* Twenty years
later, the industry’s tune had barely changed when the Imperial Tobacco
chief next appeared before Parliament in 1987. “It was not the position of
the tobacco industry that tobacco causes any disease.”'4

Were these denials lies? Is it possible that Paul Paré and Jean-Louis
Mercier and the other industry heads who testified before Parliament
were caught in some mass self-delusion?

The documents show that by the time Paul Paré told Parliament that
the evidence disproved the link between smoking and disease his own
company scientists had come to the conclusion that the link was proven.
Senior officials of the company received numbered copies of the scien-
tists’ reports.

The public denials created confusion in the public mind and un-
dermined the health information campaigns run by governments and
health agencies, the counseling of physicians and the encouragement
of concerned families to help smokers quit. By creating a false sense of
controversy about established medical science the companies knew they
could keep more smokers from quitting. As long as smokers could tell
themselves “it’s not really proven,” they were less likely to quit.

The deliberativeness of undermining public education is shown in a
1985 strategy document of Imperial Tobacco, which compared its worst
case projection of everyone believing that smoking was dangerous with
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its objective of making sure that no more than 60% of Canadians believe
that smoking is “dangerous.”*

The same disinformation strategies were used in subsequent de-
cades to undermine government campaigns to reduce exposure to sec-
ond-hand smoke. In the early 1980s, Imperial Tobacco’s Montreal labora-
tory conducted the first known tests on the cancer causing properties
of second-hand smoke—and found it was as dangerous as inhaled
smoke.'® After the U.S. Surgeon General reported in 1986 that second-
hand smoke was dangerous,” the companies similarly created confusion
about the science evidence in order to blunt the impact of government
education programs. By this time their own credibility problem led them
to engage other experts to do the talking on their behalf. They secretly
hired academics to sell the message that it was “sick building syndrome”
and not cigarette smoke that was the main problem.*® They also paid the
Canadian Hotel Association and Canadian Restaurant and Food Services
Association ' to propose that additional ventilation could be installed to

reduce the health risk.

The second wave: Lawmaking and lawbreaking

The shortcomings of a strategy based on education alone quickly became
apparent to government and, in the early 1970s, on the recommendation
of the Isabelle Committee and the urging of the health community, the
Health Ministry began to prepare to support its education efforts with
policy measures. At that time, the only constraint on tobacco marketing
or manufacture was the never-enforced 1908 law that forbade providing
cigarettes to children under 16.

The Health Ministry aimed to impose three controls on tobacco com-
panies: an end to cigarette marketing, warning messages on cigarettes
and the production of less toxic cigarettes. Bill C-248, the Cigarette Prod-
ucts Act, included measures to ban cigarette advertising, require health
warnings on cigarette packages and vending machines and set maxi-
mum levels for nicotine and other constituents. When Health Minister
John Munro introduced Bill C-248 in June 1971, eight years had elapsed
since his predecessor Judy LaMarsh had launched the government’s first
education efforts.
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Bill C-248 died before parliamentarians had a chance to debate its
merits. An anonymous history of the time found among the Philip Mor-
ris documents relates how the industry lobbyists were able to quickly
defeat the bill. “[I]n June 1971, all our worst fears were realized with the
introduction to Parliament of Bill C-248, the Cigarette Products Act,” he
wrote. “A high level ‘lobbying’ activity was initiated and cabinet support
was not forthcoming for second reading.”*° Exactly how high level the
lobbying was is hinted by another industry official, who reports that John
Munro was forced to apologize to the tobacco companies after their “vo-
ciferous response” got the ear of Prime Minister Trudeau.

Although the industry won the battle of C-248, they lost important
subsequent legislative battles and the measures proposed first proposed
to Parliament in 1971 were eventually adopted by Parliament some 17
years later.

It’s not accurate to say that for each public health action there was
an equal and opposite tobacco industry reaction. But it is accurate to say
that the broad general aim of tobacco companies (to make money by
selling cigarettes) was diametrically opposed to the public health goal
(of reducing disease by ending tobacco use).

[llustrations of the opposing direction of industry and government
actions are plentiful.

In the early 1990s, tobacco taxes were significantly increased and
cigarette sales fell accordingly. The companies responded by selling their
cigarettes to people willing to smuggle them back into Canada at dis-
count prices. In response to this industry-supported smuggling crisis,
governments in five provinces lowered taxes in 1994.

In an attempt to control smuggling, the federal government imposed
an export tax of $8 per carton in February 1992. The tobacco companies
responded by threatening to close production in Canada. The tax was
withdrawn six weeks later.

In 1994, the government considered requiring that all cigarettes be
sold in plain packages (they were looking for initiatives to reduce the im-
pact of lowering taxes). The tobacco companies threatened a trade chal-
lenge under NAFTA.* The government made no further moves towards
implementing plain packaging.
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In 2001, the government proposed to ban the terms “light” and “mild”
on cigarette packages. The industry again threatened trade challenges in
addition to threatening other legal actions. They also signaled that they
would use other package elements like colour-coding to continue to con-
vey to smokers that there was a difference between brand types. The
government has not moved forward on the 2001 announcement that
such terms would be banned.

In March, 2002, the Saskatchewan Legislature passed a law banning
the display of cigarette packages in stores where children were allowed.
Manitoba passed a similar law the following year. The industry court
challenge succeeded in delaying both laws for many months.

In recent years, several measures have proposed as part of a com-
prehensive tobacco demand reduction strategy, including: tax increases,
bans on smoking in public places, plain packaging, modified cigarette
designs (to reduce cigarette- caused fires), ending the deception caused
by so-called light cigarettes, graphic health warning messages, removing
cigarettes from view in retail outlets, etc. Some of these measures have
been put in place. None of them has come into place without tobacco
companies trying to defeat the measures before they were introduced,
trying to pervert their impact after they were introduced, or sabotaging
their implementation in ways that dulled their impact.

The third wave: The fight for public opinion

Frustrated by the relentless intransigence of tobacco corporations and
their frequent political successes, governments launched campaigns for
the hearts and minds of the public. By turning the spotlight on the ac-
tions of “Big Tobacco,” some governments and health activists hoped to
accelerate the adoption of health policies. In Canada this strategy is usu-
ally referred to as “denormalization,” and it was adopted by Canada’s
multi-sectoral tobacco control agency in the late 1990s as an additional
goaltothe1960s and 1970s goals of helping smokers quit (cessation) and
stopping non-smokers from becoming addicted (prevention), and the
1980s addition of protection of non-smokers from second-hand smoke.
Governments were decades behind the tobacco industry in the
fight for public opinion. Long before denormalization campaigns were
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*In 1977, even in

the so-called free

world, many tobacco
companies were owned
and operated by
governments (including
tobacco monopolies in
France, Italy, Austria
and Japan).

launched, the industry worked to normalize smoking. They sought to “in-
fluence, modify or change public opinion to the industry, smokers and
smoking, to create a more favourable climate however directly or indi-
rectly.”* To do this, they collaborated (a less charitable analysis would be
to say they conspired) at a global level in order to ensure that all tobacco
companies in all countries delivered essentially the same messages to
all governments and all media. These messages changed over time, but
the strategic objective did not: each of them was aimed at maintaining
the ability of the companies to sell cigarettes with as few constraints as
possible.

The global collaboration/conspiracy began in 1977, when the most
senior officials of the world’s largest tobacco companies (Philip Morris,
Imperial Tobacco, BAT, RJ Reynolds, Reemstma, Rothmans International,
and Gallaher) gathered at Shockerwick House, a Georgian era mansion
near Bath, England.?? They agreed that despite their competition in the
market place, they needed to work together to convince the global public
of three things:

 that smoking was socially acceptable;
e that there were benefits of smoking;
« that there were other things that could cause lung cancer.

In short order, the companies created an agency to coordinate their
efforts, the International Committee on Smoking Issues (ICOSI). Tellingly,
the only companies which could be members of ICOSI were those which
were purely for-profit free-enterprise companies (state monopolies were
not to be invited to join).’

In didn’t take long after the meeting in Shockerwick House for the
companies to begin work in earnest. A Social Acceptability Working Party
with membership from all the companies was tasked with coming up
with recommendations for “counter-measures” to public health initia-
tives. The companies had a clear view of the challenge before them:

It is important to note that not all industries need countermea-
sures. Many businesses simply have to concern themselves with
traditional business functions of product development, production,
quality control, marketing, etc.

28 CANADIAN CENTER FOR POLICY ALTERNATIVES



However, around the world, there are individual governments
and other public groups who have put great pressure on the tobac-
co industry. The industry (and in some instances, companies within
the industry) must undertake steps to nullify or weaken the thrusts
that are being made against the industry on social acceptability is-
sues. These thrusts against the industry in the area of public smok-
ing include attempts to:

e restrict or ban smoking;

* intimidate smokers into not smoking because of social pressure;

« arouse general public sentiment against smoking;

e limit the ability of the industry to competitively market their prod-
ucts.

To meet this challenge, the committee of tobacco transnationals
unabashedly recommended five forms of counter-measures be used to
keep people smoking: 24

* Legislative countermeasures
Corporations should “block, nullify, modify or delay pending legisla-
tion” and “have existing legislation, particularly tax legislation, re-
pealed or amended in favor of the industry.”

¢ Regulatory countermeasures
Corporations are urged to meet with officials to “encourage legisla-
tive oversight.”

¢ Coalition countermeasures
Corporations are urged to organize their allies and “educate, mobi-
lize and motivate smokers and the “tobacco family” to stand up and
speak out for the industry on public issues.”

* Electoral countermeasures
Tobacco corporations are urged to electioneer for favourable govern-
ments: “the objective of this type of countermeasure is the very clear
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cut one of winning on a specific election day. The target is the voting
public.”

Public climate countermeasures

Corporations are encouraged to turn public opinion in their favour
and to frame tobacco in ways that continue smoking. “Convince the
general public that: other people’s smoking is not hazardous to their
health; smoking is a matter of choice; smoking problems are best
handled by voluntary private action, not public decrees; smokers are
constructive members of society; it is the zealotry of anti-smokers
that is at the root of any social problems of smoking.”

Twenty-five years later, these five countermeasures continue to be

employed to delay public health efforts to reduce smoking:

Tobacco corporations use legislative countermeasures to oppose vir-
tually every proposed tobacco law, and often succeed in defeating and
delaying them. (The decision of the governments of Saskatchewan
and Manitoba to ban the retail display of cigarettes was delayed by
over a year as a result of a tobacco court challenge,? and the propos-
als for plain packaging of Canadian cigarettes has languished so long
that it can only be considered to have been successfully defeated.) 2
They have used regulatory countermeasures to weaken the applica-
tion of tobacco laws and sponsorship advertising and bar events to
avoid bans on lifestyle advertising.

They have used coalition countermeasures to mobilize communities
to speak on their behalf. They have created groups like the “Alliance
for Sponsorship Freedom” to fight advertising restrictions, and retail-
ers to fight restrictions on in-store promotions.?’

The corporations have used electoral countermeasures by supporting
governments friendly to their interest. They donated to free-enter-
prise political parties and often loaned their staff to support in elec-
tion efforts of these parties.?

Their public climate countermeasures, like the tobacco industry sub-
sidized smokers’ web-site mychoice.ca./monchoix.ca,*® aim to rein-
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force the view that smoking is an adult “choice,” and that smoking
issues are best managed by private voluntary action.

The current wave: New strategies, same goal

The release of tobacco industry documents has forced tobacco corpo-
rations to change their public position on many issues, but it has not
stopped them from trying to influence public opinion in ways that en-
courage smoking.

After the Minnesota settlement resulted in the release of documents
detailing the activities of the industry (including many Canadian docu-
ments), the companies found they had to adapt their public relations
strategies. With millions of pages of documentation made public, they
could no longer maintain that they did not believe nicotine to be addic-
tive, or that they did not believe cigarette smoke or second-hand smoke
to be dangerous, or that they did not market to kids. They responded by
re-framing the public debate, and moving public discussion into new
topic areas: how important it is for kids not to smoke, and how they care
about the community.

Because of the spill-over of American media across the border, many
Canadians are familiar with Philip Morris’ heavily advertised attempts
to revamp its image. It changed its baggage-laden name to the loftier-
sounding Altria. The old messages denying addiction and disease were
removed from the web-sites and a new message appeared: “Philip Mor-
ris USA agrees with the overwhelming medical and scientific consen-
sus” about the diseases caused by smoking, nicotine addiction and the
equal harmfulness of low-tar cigarettes.3° Philanthropic activities were
promoted and, more controversially, so was telling kids not to smoke.
“Think. Don’t smoke,” they told children and “Talk. They’ll listen,” they
told parents.

The new campaigns deflected attention away from the role tobacco
companies play in youth smoking, and their responsibility to prevent it.
They also shifted the focus to friends as the reason for youth smoking
and to parents as those responsible for preventing it. The campaigns
also put the Philip Morris name back on television, and in the hands of
the millions of American school children who received Philip Morris anti-
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smoking book-covers at school.3 Clever marketing indeed: independent
researchers found that the messages were counterproductive at reduc-
ing youth smoking, and that the Philip Morris ads made kids more open
to smoking.3?

British American Tobacco (BAT, which makes most of the cigarettes
sold in Canada) has also launched public campaigns that downplay the
health risks associated with their products and focus on improving the
reputation of the company in a broader context. BAT companies have
focused on corporate social responsibility and their “socio-economic con-
tribution.”

The companies are more open about their campaigns against public
health initiatives. The Canadian Tobacco Manufacturers Council (repre-
senting the three multinational companies) runs three campaigns which
combine the countermeasures identified thirty years earlier. These cam-
paigns create third-party coalitions:

« to try to defeat public health bans on smoking in public places and
workplaces and replace them with ventilation standards (the “Fair
Air” campaign “supports the hospitality industry in their efforts to
respond to financially crippling and unilateral smoking bans”);

e to mobilize retailers to defeat bans on tobacco promotions at retail,
and to replace them with industry-run education campaigns to dis-
courage sales to youth (Operation ID “aims to eliminate underage
tobacco access”);

* to change the public climate through a smoker’s rights group (My-
choice.ca—“a platform which provides adult smokers with the in-
formation and tools to participate in the public policy discussion on
tobacco control”).33
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Examples of promotions for Export A cigarettes, 1986 —2005

TOP RIGHT

1986 (pre Tobacco Products
Control Act)

No legal restrictions. Tobacco
companies voluntarily place
health warnings, human
figures are used.

EXPORT A" INC. [}

Shark. Skin.

BOTTOM RIGHT

1996 (post Tobacco Products
Control Act, but before
Tobacco Act)

Industry voluntarily refrains
from using human figures,
and includes health warnings.
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LEFT

1990-95 (Tobacco Products
Control Act)

Promotion of corporate
sponsored events allowed.
Human figures used, but
health warnings aren’t.

EXxpressive.

==
Health Canada advises that
smoking is addictive and causes lung cancer,
phy and heart di:
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Examples of promotions for Export A cigarettes, 1986 —2005

TOP LEFT
April 1997—October 2000
Tobacco Act allows sponsor-
ship promotions in public
!,, Eoxtgemic Warencaoss . .
b s 28 venues (like billboards).

Human ﬁgures are present,
but health warnings aren’t.

RIGHT

October 2000—October 2003
Tobacco Act allows spon-
sorship promotions, but only
on-site, in publication and

in bars. Some companies
continue to run retail
promotions, and they all

start promotional events in

bars. Cigarette girls return to
Canada.

BOTTOM LEFT
After October 2003 —
Sponsorship Ends (in theory),
FALL TOUR @ =—n .

‘ but sponsored promotions
’ continue. Some companies
continue to run retail
promotions, bar promotions

and web-sites.
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A closer look

The ingenuity of tobacco marketing
departments undermines advertising bans

Tobacco marketing provides a striking example of how tobacco compa-
nies have been able to undermine public health goals. Instead of com-
plying with marketing restrictions (either voluntary codes or laws), they
found ways of getting around the restrictions. Despite the passage of
laws and the creation of a global treaty calling for a total ban on tobacco
advertising, the companies have never shown any willingness to stop
marketing their products. Instead, they have shown great ingenuity in
creating and exploiting loopholes in any law or advertising code.

The lack of good faith in the development of voluntary codes was
clearly expressed by industry officials who explained that the reason
the companies agreed in 1971 to adopt a stronger voluntary advertising
code was to forestall future legislation. “Our strategy as an industry then
became one of making some concessions, to lose the battle in order to
win the war, or in other words to throw the government a bone,” wrote
an Imperial Tobacco historian of the decision to strengthen the adver-
tising code.3% Among their self-imposed constraints was an agreement
not to advertise on television, to place health warning messages on ad-
vertisements and on packages, and to stop using promotional coupons.
The code was not a real impediment to the companies: “The restrictions
to date have still left [the marketing department] a substantial area of
activity...The ingenuity of the marketing people is to be commended.”3>
The voluntary advertising code was not intended to reduce tobacco mar-
keting, it was intended to get rid of an unwanted law.

The ineffectiveness of the voluntary code at reducing smoking en-
couraged the development of a legislative ban on tobacco advertising
Bill C-51, which later became the Tobacco Products Control Act (TCPA)
which was proclaimed in 1988. Like the 1971 legislative proposals, this
law would eventually be defeated by the tobacco companies. Their court
challenge helped establish that the freedom of expression guarantees in
the then-new Charter of Rights and Freedoms also applied to commercial
speech. A divided Supreme Court struck down the TPCA in 1995 saying
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that the government would need to provide more evidence that a total
ban on advertising was necessary before they would agree to such total
restrictions. Like the voluntary code before it, the statutory ban on ad-
vertising did not deter tobacco companies from energetically marketing
cigarettes. Once again, the ingenuity of the marketers was called on to
ensure a substantial area of marketing activity.

The TPCA said that advertising was banned, and that sponsorship
promotions could not be under cigarette brand names; only corporate
names could be used. This exception had been included under pressure
from arts groups who wanted to be able to recruit non-branded spon-
sors (like “Imasco”). The companies did not remove branding from their
sponsorships, they just created branded companies. New wholly-owned
companies—like Players Racing Ltd., Du Maurier Arts Ltd., Matinee Fash-
ion Ltd., Export A Inc.—were created to flout the law. Within a very short
period, lifestyle direct advertising had been replaced with lifestyle spon-
sorship advertising.

After the defeat of the Tobacco Products Control Act in September
1995, the tobacco companies developed a new voluntary code, which
they announced immediately after the then Health Minister, Diane Mar-
leau, announced that a new law banning tobacco advertising would be
in place, and that her department would produce the evidence justifying
a total ban as the Supreme Court had requested. The new law restrict-
ing tobacco advertising (Bill C-71, the Tobacco Act) was introduced a year
later, and fell far short of a complete ban. C-71 was rushed through Parlia-
ment. (This was the first tobacco law to have closure applied, indicating
the absence of broad political support), and was proclaimed at the end
of April 1997. The government backed even further away from a com-
plete ban when the Prime Minister’s office announced that restrictions
on sponsorship advertising would be postponed for three years, and that
sponsorship would not be banned for six years).

Decades later, the tobacco companies are still able to apply their in-
genuity to finding ways of overcoming voluntary or legislated controls
on tobacco marketing. Traditional advertisements have been replaced
by more covert marketing practices. Tobacco brands continue to be
promoted in Canada on race cars, by cigarette girls, in retail displays, on
webs-sites, in imported magazines, in direct mail, in web-sites and on
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Bob Bexon, later to become president of Imperial Tobacco Canada,
outlined the benefits of “light” cigarettes to his colleagues in 1984.

Pre-lights, these concerned consunars had a limited range of aptions open

to them - essentialliy quit or cut down,

Fortunately for the tobacco industry, nelither of thase two approaches

proved vefy successful for smokers.

Very simply put - people who were smokers increasingly wisred that tnay
weren't, in tne face of mounting infarmation on smoking anc health - out

coulo not find a means of deallng with thelr concern.

the movie screen. The promotion budgets of the Canadian companies
are large—they spend over $170 million a year on promotional market-
ing, including more than $70 million on payments to retailers to ensure
that cigarettes are the most prominently marketed good in the stores
frequented by children.

“Light cigarettes—a third alternative to quitting.”

Just as the companies worked to overcome the attempts by the public to
ban cigarette advertising, they also found ways to turn the goal of mak-
ing cigarettes less harmful into a marketing opportunity to reduce fears
about smoking.

During the 1970s, the government requested tobacco companies to
lower the average tar levels of their cigarettes by increasing the propor-
tion of their sales of lower-tar cigarettes. The firm belief among health
researchers at that time was that if cigarette smoke contained less tar
then smokers would inhale less tar and then they would suffer less se-
vere health effects.

The tobacco scientists were also working to find a way to make ciga-
rettes less harmful. But they were even more eager to find a way to make
cigarettes seem less harmful.3® Their efforts to create “safer” cigarettes
that they were willing to market floundered. They could not find a way
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to make a conventional cigarette safer, and they weren’t willing to take
conventional cigarettes off the market and replace them with non-burn-
ing cigarettes or other alternative nicotine delivery systems.

They were, however, enormously successful at finding a way to make
cigarettes seem less harmful. The marketing of “light” cigarettes allowed
many smokers to be fooled into believing that by changing the cigarette
they smoked they were doing something for their health and that this
was an excuse not to quit just yet. This new generation of deceptively
designed, deceptively labeled and deceptively marketed products gave
the companies a whole new lease on life.

The first step the tobacco companies used to find a less harmful ciga-
rette was to establish a way of measuring harmfulness. One approach
they used was to develop toxicity tests for cigarette smoke. One toxicity
test involved painting the tar of cigarettes on the skin of mice to see how
quickly tumors formed.37 Another exposed bacteria to cigarette smoke
to see how quickly mutations would appear.3® A third involved the cre-
ation of an index to measure the relative toxicity of the smoke from one
cigarette compared with another.32 The companies never publicized the
results of these tests and they never applied the lessons from these tests
to their cigarette designs.

Instead, the tobacco companies adopted as a measurement of harm-
fulness the amount of tar that was left behind when a cigarette was
smoked by a machine. They raced to produce cigarettes which gave low-
er levels on these machine tests, and found ways of poking holes in the
paper or using less tobacco, or changing the filter to lower the machine
level.

When the companies found that smokers didn’t like these new low-
er-tar cigarettes (smokers said it was like “sucking on air”), they set out
to find a way of making a cigarette that gave a low machine reading (i.e.
that could be marketed as safer), but which gave the smoker as much nic-
otine-laden tar as the smoker wanted. Instead of finding cigarettes that
were actually safer, they tried to make cigarettes that allowed smokers
to “cheat” and get more smoke than the machine did (they called these
cigarettes “compensatible” as they allowed smokers to “compensate” for
the lower machine readings by smoking differently than the machine).
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To develop these cigarettes the companies knew they needed a ma-
chine that smoked like a real smoker, so they developed one—in secret.
They used their new “puff duplicator” extensively to study smokers and
to test cigarettes—but never informed the people who bought their cig-
arettes that the numbers on the side of the package were no indication
of how much smoke they would actually inhale.

One reason that the companies kept quiet about the shortcomings of
light cigarettes was that they quickly learned that these cigarettes were
very helpful at forestalling people who wanted to quit smoking from
actually doing it. “Pre-lights, these concerned consumers had a limited
range of options open to them —essentially quit or cut down. Fortunate-
ly for the tobacco industry, neither of these two approaches proved very
successful for smokers,” wrote Imperial Tobacco marketer Bob Bexon in
1984.4° Light cigarettes gave worried smokers the feeling that they were
doing something for their health, even thought hey could not quit. “It is
useful to consider lights more as a third alternative to quitting and cut-
ting down,” he concluded. Bexon would later become CEO to Imperial
Tobacco, and their Players “Light” cigarette would become Canada’s best
selling brand.

Government studies showing that so-called low tar and “light” cig-
arettes were not safer than regular cigarettes would not become pub-
lic for twenty years after the industry knew this to be the case. To this
day, many smokers continue to believe that cigarettes sold in packages
marked “light” are less harmful or less addictive than cigarettes sold
without that label.#*

Industry youth access campaigns undermined
public education campaigns

As pressure built for more effective ways to prevent further generations
from becoming addicted to tobacco, governments looked to measures
to stop the marketing of cigarettes—including bans on advertising and
measures to prohibit the sale to those who were underage. The industry
resisted and adapted to advertising bans, as we saw above. They also re-
sponded to the youth access issue by adapting it to their purpose.
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Beginning in the early 1980s, in Canada and elsewhere, the compa-
nies launched programs purportedly aimed at preventing youth access
to cigarettes. The internal reports from the period show that these pro-
grams were not intended to actually reduce youth smoking, but were
intended to improve their public image and to build relationships with
legislators, regulators and other community leaders.#* By appearing to
agree with the goal of reducing youth smoking, the industry hoped to
delay measures that would actually achieve it.

The industry campaigns delivered messages that reinforced the com-
panies’ cigarette advertisements. These campaigns reminded youth that
smoking is “for adults,” which the industry knew to be one of the most
effective marketing messages to their youngest market. The industry’s
own research had shown that children started smoking because they
used it as a rite of passage into adulthood and an expression of their re-
bellious individuality.#3 The youth smoking campaigns also stressed “the
law” as the reason that kids shouldn’t smoke. This strengthened the use
of cigarettes as a way of rebelling against authority. (Telling teenagers
not to do something will increase the desire of many of them to do it!)
The focus on lawfulness also weakened the efforts of governments, doc-
tors and the media to focus on the health consequences of smoking.

Back to the future

It would be reassuring to think that the measures steadily implemented
over 4o years to reduce smoking reflect the gradual advance of public
health science, an improvement in decision making and the adoption of
evidence-based measures in disease control. It is less reassuring to know
that many of the measures that we are still unable to see implemented
were first proposed in our great-grandfather’s time.

In 1903, cigarette smoking in Canada was not widespread (only 29
cigarettes per person were smoked each year).44 Nonetheless, a major-
ity of Members of Parliament—on a free vote—voted to prohibit to-
bacco,*® and a bill to that effect was introduced the following year. Prime
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Imperial Tobacco Canada Ltd earnings
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Minister Wilfrid Laurier took the minority view against prohibition, and
it was clearly a powerful minority. The law was not brought to a final
vote before the parliamentary session ended.4® This House of Commons
resolution came five years before Canada banned opium (in 1908) and
twenty years before it extended the ban to heroin, cocaine and marijua-
na(in1923).%

In 1914, Parliament struck a “Special Committee on Cigarette Evils” to
hear proposals on how to respond to concerns about smoking. (Even af-
ter the strategy of denormalization has been adopted, it is hard to imag-
ine a parliamentary committee using such a title today!) During that
review, the legendary children’s advocate and founder of the Children’s
Aid Society, J.J. Kelso, recommended that tobacco advertising should be
restricted, that cigarettes not be sold in all retail outlets but restricted
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to specialty stores, that movies not portray women smoking and that
cigarette taxes be raised to discourage smoking.4®

Nearly a century later, J.J. Kelso must be turning in his grave. Tobacco
advertising is only restricted, not banned and is only a mouse-click away.
Young people still watch movie stars smoke on screen, they can buy ciga-
rettes in any one of 60,000 retail outlets and they can buy a pack of ciga-
rettes with their lunch money.

The proudest achievement of a century of science is that we can
now count tobacco’s dead and dying much more accurately in thanin J.J.
Kelso’s day, or when the House of Commons was first looking for ways
to get rid of tobacco. In the past century, we have learned how to count
tobacco deaths, but we have not yet learned how to prevent them.

Although smoking rates have fallen, tobacco companies have contin-
ued to make and sell cigarettes in large numbers. Even when the number
of cigarettes sold in Canada has dropped, industry profits have increased.
In 1965, Imperial Tobacco Canada reported net earnings of $13.3 million, 49
the equivalent of $82 million in 2004. By 2002 these profits had grown
to $1 billion. During the past 25 years, Imperial Tobacco has only failed to
increase its year-over-year profits in real terms on three occasions.>°

Canadian governments have sought to change the way in which cig-
arettes are marketed (and, to a lesser extent, made), but they have done
little to change the fact that they are made, or the motivations behind
those who make them. When governments, including Canadian govern-
ments, have used coercive measures—in the form of statute law, of liti-
gation and the threat of both—it has been to change the behaviour of
tobacco companies, not to change the structure, mindset or operating
principles of these companies. We have been flailing at alligators with
wooden paddles, instead of draining the swamp.

Tobacco control successes over four decades suggest that the cur-
rent comprehensive measures are effective, and that they are necessary
to reduce smoking. But our slow progress in reducing absolute levels of
smoking suggests that these measures are not sufficient to end tobacco
use, or even to reduce it to minimal levels.

Missing from the comprehensive strategy that Canadian (and other)
governments have adopted is a plan to change the way cigarettes are
supplied. New “supply-side” measures to expand our current strategies
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are now proposed: Australian health researcher Ron Borland has suggest-
ed that tobacco marketing should be controlled by a public agency with
a legislated mandate to provide cigarettes in ways that reduce harm.>
Other proposed strategies include banning tobacco and penalizing pos-
session of tobacco by young persons (such measures are on the books in
Alberta and Nova Scotia, but have not been actively enforced).

We suggest that rather than increasing the regulations on tobacco
marketing or developing criminal-law penalties on those who use ciga-
rettes, we can be more effective by transforming big tobacco into a pub-
lic health ally.

The question is—can a tobacco company change?
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TWO

A source of the
problem: the business
corporation

Rogue industry or blood-sucking parasite?

With a forty-year history of killing their customers and undermining at-
tempts to keep them alive, it is not surprising that tobacco corporations
are the least admired members of Canada’s business community. Even
their own pollsters tell them they are at the bottom of the reputation
heap.>® They're not only worse than other businesses, says Canada’s
leading anti-smoking group, they’re in a league of their own: “The to-
bacco industry is a rogue industry that operates outside the norms of
legitimate, ethical business.”>3

Calling the tobacco sector a “rogue industry” suggests that there is
something unique and aberrant about tobacco corporations that results
in their acting in ways that other corporations would not.

Some people describe the role tobacco corporations play in the spread
of smoking to the role of mosquitoes in the spread of malaria.Just as the
mosquito is the vector of malaria, tobacco corporations are characterized
as the “vector for tobacco-attributable morbidity and mortality.” >4 This is
more than a clever metaphoric device to compare tobacco corporations
with insects; it also helps transfer knowledge from infectious disease
control to the newer challenges of cancer, heart and lung disease.

The malaria parasite that is transmitted by mosquitoes kills two mil-
lion people each year, which is less than half as many as are killed by



tobacco products. A complete malaria program includes treatment for
those who are infected and prophylactic drugs to prevent the onset of
disease among those who have been bitten. It also includes protective
bed nets to stop people from being bitten, special prevention drugs for
those traveling to malarial zones, and measures to reduce the number of
mosquitoes. This is not unlike the comprehensive set of measures used
to treat and prevent tobacco-caused disease.

The anopheles mosquitoes and the tobacco industry both cause mil-
lions of deaths. But those trying to control malaria waste no time cas-
tigating the mosquito for its blood-thirsty ways, condemning them as
“rogue insects,” or expecting them not to bite. They know that mosqui-
toes are not capable of behaving any differently because their genetic
programming compels them to draw blood. Mosquitoes have no other
choice. Nor do they have qualms about the fact that their survival con-
demns millions to death. Mosquitoes, after all, are not human.

And this, perhaps, is where the comparison with tobacco corpora-
tions is particularly helpful. Because corporations are not human either.
Just like mosquitoes, they have no capacity for moral decision-making.
Just like mosquitoes, they are programmed to act in predictable ways,
even though doing so results in the deaths of millions.

Not inhuman, just not human

A corporation exists in law, but has no other real form. Although corpora-
tions share some of the legal rights of persons, and are created, directed
and run by humans, it is not appropriate to think of them, metaphorically,
as human. If we anthropomorphize corporations, then we give them hu-
man qualities (like compassion, remorse, or joy) that they are not capable
of having. If we think of them as human, then we will expect them to in-
clude moral or emotional considerations into their decisions and actions.
They do not have this capacity.

The people who work in or hold shares in a corporation have human
qualities, but the corporation itself does not, any more than a ship has
the feelings of the feelings of those who built, own or sail upon her. A
more accurate metaphor for a corporation is a machine, a computer pro-
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gram, or a car. Cars can’t feel sorry for the people they hurt. And neither
can business corporations.

The corporation is a legal instrument created for the sole purpose of
facilitating trade, and it is programmed to do one thing exclusively—to
maximize profits. The corporation has no moral responsibilities, and is
incapable of feeling guilty about this selfish tendency. It does, however,
have a legal responsibility to act in the best interests of its shareholders.

Tobacco corporations, like all business corporations, are not evil, and
they are not good; they are incapable of any moral judgment or culpabil-
ity. Like other rule-driven systems, their behaviour is programmed and
predictable. In striving to sell more cigarettes and recruit new smokers,
they are doing exactly what they were created to do and what they are
required to do (i.e. make money). The visible hand of corporate law and
the invisible hand of the marketplace both compel tobacco corporations
to try to increase tobacco use.

In order to understand why tobacco corporations go on killing peo-
ple and undermining public health policies, we have to understand the
structures and characteristics of the business corporation as an institu-
tion. And this requires a bit of history.

The evolution of the corporation

Business corporations are so commonplace today that it is easy to forget
that they are a recent form of conducting business. Hundreds of civiliza-
tions over thousands of years bought, sold and traded goods and services
using different laws than today’s corporate law and using different trad-
ing institutions than the modern business corporations. Many of these
older institutions (such as sole proprietorships, partnerships and guilds)
still exist and thrive, as do the even earlier forms of trading associations
based on family, the church, and other social networks. Indeed, until the
19th century “most business life continued in smaller enterprises, typi-
cally partnerships, where all the employees could be gathered in one
family home.”%>
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The modern corporation did not emerge from a grand plan, but
evolved through a series of ad-hoc particular decisions. Sometimes these
decisions were the result of lobbying or litigation by a particular corpora-
tion. At other times they were the result of government actions, as when
the State of Delaware sought more incorporation revenues, or certain
English kings needed money for a war.

For most of their history, corporations looked very different from
what they look like today. Only in the past century did corporations gain
the rights and characteristics that allowed them to become the domi-
nant social institution of our time.

The earliest commercial organizations that looked somewhat like
the modern corporation were created in the early 17th century.5® Trad-
ing companies like the Hudson’s Bay Company and the East India Com-
pany were granted royal charters permitting them to trade exclusively in
certain areas. The members of these early associations were not share-
holders as commonly understood today, but rather active traders who, in
partnership, obtained monopoly trading rights from the Crown, often as
a bargain for badly-needed loans. Some time after receiving their char-
ter, the trading partners of the East India Company decided to pool their
actual stock-in-trade, transfer it to the Company, and take shares of the
Company in exchange. This created the first “joint-stock” company. This
form was not legally recognized at the time, but the stockholders carried
on regardless.

This shift of “company” form was very significant. What was origi-
nally a partnership organization of active traders was transformed into a
corporate organization in which owners might have nothing to do with
the operations of the business. Stocks of such a joint-stock company
could be traded to people who didn’t understand the business at all, but
simply wanted to gamble on it making money for them. Eventually, the
joint-stock corporate form was given formal legal recognition.

Joint-stock companies enabled the raising of greater sums of finance,
as shares could be sold to a large number of people. This was important
to the development of significant commercial ventures in times of co-
lonial trade and the industrial revolution. However, the separation of
ownership and management created an “agency” problem—the risk
that management would seek to enrich themselves at the expense of
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shareholders. And there were abuses of stockholders, such as occurred in
the South Sea Bubble.”

However, even then, the corporation did not possess all the character-
istics we now associate with it. For instance, incorporation required the
consideration of Parliament and issuance of a charter. Business owners
found this time-consuming, and lobbied for automatic creation of corpo-
rations; in 1844 the English Parliament passed the Joint Stock Companies
Act, enabling corporations to be formed by the simple act of registra-
tion.” This simple process has been further refined, and today, incorpora-
tion is available in Canada for a fee of $200 and a delay of five days.>®

Even with the registration process, corporate shareholders still bore
their full responsibility for the actions of the corporation they owned.
They shared this feature with sole proprietorships and partnerships. Af-
ter a heated public debate about the speculation that limited liability
would bring, and after substantial lobbying, England’s Parliament grant-
ed limited liability for corporations in 1856.%2 The same change had been
made in Massachusetts in 1830, and Connecticut in 1837. In contrast, sole
proprietors and partners still bear the responsibility for the actions of
their firms.

Yet, citizens and their legislatures still had safeguards over this grow-
ing institution:

e corporations had carefully defined purposes in their charters; they
were created to carry out particular activities and projects that were
seen as serving the public interest, for example the construction of a
canal, a bridge, or a road;

 corporations only were licensed to operate in particular locations;

« there were limits on the amount of capital—and thus power—cor-
porations were entitled to accumulate;

* legislatures reviewed corporate charters regularly, and revoked those
charters when corporations were not fulfilling their responsibili-
ties.®°

By the end of the 19th century, agitation for yet greater corporate
freedom led to the removal of each and every one of these safeguards. '
These changes, and further loosened rules on mergers and acquisitions,
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* The South Sea Bubble
An early example of the
joint-stock company,
the South Sea Company
was formed in 1711. It
had little prospect
for success in its
commercial ventures,
relying on English trade
in Spanish-dominated
latitudes. Nonetheless
South Sea Company
“insiders” managed
to convince a gullible
public that share
ownership held promise
of great riches. The
share price shotupina
speculative bubble, and
when the inevitable
crash arrived, the entire
country suffered, not
just the shareholders.
As an indication of
the impact of the crash,
several remaining
directors — and the
Chancellor of the
Exchequer — were sent
to the Tower of London.
Many of the others
had fled England. The
policy response to the
South Sea Bubble was
Parliament’s 1720 ban of
the creation of corpora-
tions. This ban lasted
over 100 years and was
only lifted in 1825.



* Policy competition,
also known as “the race
to the bottom,” is the
practice of jurisdictions
setting policy (e.g.
environmental regula-
tions, labour standards,
banking confidentiality)
in order to attract and
retain investment and
eco-nomic activity.
Delaware is an example
of a jurisdiction that has
used policy competition
specifically in order

to attract corporate
registrations, shaping
its corporate laws

to offer the greatest
corporate freedoms and
lack of ac-countability.
Other jurisdictions are
then motivated to play
catch-up and change
their corporate laws
accordingly in order

to attract corporate
regis-trations. Delaware
has thus played a
significant role in the
development of the
current corporate form,
and continues to do

so (recent initiatives
include secrecy over the
beneficial owners of
corporations).

* A fuller explanation
of these and other
corporate character-
istics is provided by
the Vancouver based
corporate reform
agency, the Aurora
Institute (www.aurora.
ca).

led to a rapid concentration in corporate wealth and power; in just the six
years up to 1904, 1,800 corporations were consolidated into 157.

Throughout its few hundred years of existence, the corporation has
undergone several major changes. Some of these changes were made
by courts, some by legislatures, some by kings, and some by sharehold-
ers and corporations themselves. There was no coherent plan in these
changes, much less a consideration of the long-term public interest.
These changes occurred as ad-hoc particular decisions.

Because our system of law is founded upon the principles of prec-
edent and formal equality, the changes granted to a particular corpora-
tion at a particular time ended up being applicable to all corporations in
the future. As policy competition™* pushed jurisdictions to compete for
economic activity of corporations, these changes spread from jurisdic-
tion to jurisdiction. This process of particular, local changes spreading to
all corporations and across jurisdictions continues today.

The corporation in its current form, with its current structures and
characteristics, is a product of contingent, path-dependent history. There
is nothing inevitable about it. The corporation has changed and contin-
ues to change, as corporate directors, legislatures, investors, and courts
make ad-hoc, particular decisions based on a variety of goals and inter-
ests.

The evolutionary outcome

The evolution of the corporation to date has defined its current charac-
teristics. These charac’ceristics,63 together, are what makes these institu-
tions behave the way they do, whether it is selling flowers, automobiles
or cigarettes. Just as human characteristics determine human actions
(thirst, hunger, tiredness have predictable consequential behaviours)
and physical characteristics will determine chemical behaviour (water
predictably boils when heated), so will corporate characteristics deter-
mine the behaviour of corporations.
Three important corporate characteristics* are:
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 the imperative to maximize profits, which restricts corporations from
acting in ways that protect public health if the result is a reduction in
short and long-term profits;

« the limited liability of owners which protects investors from having
to face the consequences of corporate wrongdoing;

« the limited accountability of corporate directors which makes corpo-
rations accountable only to their shareholders and, in effect, only ac-
countable for their profitability.

The profit maximization imperative

It’s not just the job of directors and officers of corporations to maximize
share value and profits, it is the law. A typical corporations law, Canada’s
federal statute %4 imposes the following duty of care on corporate direc-
tors and officers:

122. (1) Every director and officer of a corporation in exercising their
powers and discharging their duties shall:

(a) act honestly and in good faith with a view to the best interests
of the corporation; and

(b) exercise the care, diligence and skill that a reasonably prudent
person would exercise in comparable circumstances.

Acting in the “best interests of a corporation” has been defined by
courts in a very specific way to mean making the values of the shares as
high as possible, or maximization the share value.®> Share value is de-
termined by the market, and market forces ensure that the share value
reflects the perceived long and short term profitability of a corporation.
Thus maximizing share value means maximizing profits.

There are other laws that also apply to corporations, such as labour
codes, environmental laws and the common law. Corporations (including
tobacco corporations) seek to mitigate and often violate these laws.

There is no flexibility for priority to be given to other considerations,
like moral qualms, ethical concerns, community requests, or health pro-
tection over maximizing profits. The situation can be different for enter-
prises that are not traded, like corporations held by one shareholder (e.g.
Lee Valley Tools), sole proprietorships (e.g. a family run corner store) or
partnerships (like some law firms). In those cases, the owner(s) can direct
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the directors to take specific actions aimed at some other purpose, which
may not maximize profits. But when corporations have a broad owner-
ship, or even a small group of owners who do not agree unanimously
to pursue activities at the cost of reduced profits, the law is clear: profit
maximization is the overarching and sole responsibility of corporate di-
rectors.

The requirement that directors maximize share value and profits
stems from the vulnerability of shareholders to the abuses created by
the separation of ownership and management. This rule does help to
protect shareholders from occasionally adverse financial interests of
managers and directors, but it also makes corporations unable to pursue
other goals that might be socially beneficial.

The impact of the profit maximization imperative is significant to
public health for several reasons. It restricts the ability of individuals
within a corporation to support health objectives if those objectives in
any way impede profitability. Neither employees, nor managers nor di-
rectors have the legal right or ability to change the corporation’s sole
focus on profit, or to act contrary to the corporation’s mandate to make
money for its owners. Even if they wanted to, corporate directors could
not lawfully engage the corporation in activities that are charitable or
otherwise socially, environmentally or of public health benefit if this
would mean reduction in profits.

Nor could executives or other employees do so, as they are bound by
contracts to do their jobs, and corporate directors have to ensure that
those jobs are aimed at profit maximization. Nor, as we will see below,
could the corporations’ major institutional investors do so, as they share
the same legal mandates as corporations—maximizing return on the
holdings of their investors.

The newsmagazine The Economist, in a recent review of Corporate
Social Responsibility, was unequivocal about the obligations of company
managers:

Nothing obliges someone who believes that the tobacco industry
is evil to work in that industry. But if someone accepts a salary to
manage a tobacco business in the interests of others, he has an ob-
ligation to those owners. To flout that obligation is unethical. ®®
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The profit maximization rule transformed corporations from organi-
zations serving the state and public interest into machines for extracting
wealth and funneling that wealth to its private shareholders, while ex-
ternalizing environmental and social costs onto the public.

Limited liability

When a sole proprietor is sued, the owner of that business will be liable
for the full value of the court’s judgment, regardless of the value of her
or his investment. Not so for corporations.

Limited liability protects owners of both publicly-traded and closely-
held corporations from personal liability for the actions of the corpo-
ration that they own. Shareholders can gain unlimited returns from a
corporation’s activities, but do not risk losing any more than their invest-
ment in the event that the corporation is fined for committing offences,
is sued for damages, or goes bankrupt.

Because of limited liability, the owners of tobacco corporations can
continue to collect their share of the profits from cigarette sales without
having to accept any responsibility for illness, death and the public and
private costs caused by cigarettes. They are insulated from any future
legal claims greater than the value of their investment.

Limited accountability

Canadian corporations are accountable through their Boards of Directors
to their shareholders. They are not accountable to the general public.

Recent Wall Street and Bay Street proposals for reforms to corporate
accountability in light of recent corporate scandals (Enron, WorldCom,
Hollinger, and Nortel, to name just a few) aim for greater accountability
to shareholders, not to the public. Quite simply, corporations are not ac-
countable to anyone other than their shareholders.®7

In the context of tobacco, corporations owe no allegiance or account-
ability to people addicted to tobacco, to children and families of sick or
dead smokers, to the publicly funded health care system that spends
billions of dollars per year in addressing smoking-related disease, to
employers who suffer productivity losses due to employee illnesses, to
the victims of second-hand smoke, or to anyone else. The creators of the
anti-tobacco action Licensed to Kill discovered that their stated corporate
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purpose, “the manufacture and marketing of tobacco products in a way
that each year kills over 400,000 Americans and 4.5 million other per-

sons worldwide,”68

was no impediment to being granted corporate sta-
tus by the State of Virginia.

Even accountability to shareholders is limited; corporations are only
accountable in the narrow sense of maximizing financial benefits to
shareholders. They are not required to serve any of the other needs or in-
terests of shareholders. As discussed above, directors are under the legal
obligation to maximize profits, regardless of whether some or even all
individual shareholders would prefer a corporation to take a particular
course of action considered more “socially responsible.” Directors of to-
bacco corporations are under the obligation to maximize profits, even if
the extra people their corporations addict and kill are shareholders.

The hope of significantly changing corporate behaviour through
shareholder resolutions is quite limited. During the mandatory annual
meetings of corporations, shareholders can make votable proposals to
require the directors and the corporation to carry out such a course of
action. In reality, however, ownership is dispersed among thousands or
millions of shareholders,9 so it is very difficult to organize any meaning-
ful shareholder resolutions.

The repeated attempts of health groups and other activist share-
holders to change tobacco corporation behaviour illustrates the narrow
scope of accountability. At the annual general meetings of tobacco cor-
porations, shareholders frequently forward motions encouraging tobac-
co corporations to change their marketing behaviour.”® These proposals
are, virtually without exception, voted down. One of the reasons they
are voted down is that the shares are controlled not by individual share-
holders who may be willing to exercise responsible stewardship of the
corporation, but by pension funds, mutual funds or other institutional
investors. These institutional investors are similar to corporations them-
selves in being mandated to operate on the same governing principle as
corporate boards: they are required to maximize unit-holder returns on
investment.

The Canada Pension Plan Investment Board, for example, has codified
its voting guidelines and affirmed that, when faced with issues regard-
ing what they term “socially responsible and investing ethics” (in which
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they include tobacco), they will “support changes in corporate practices

that are likely to enhance long-term shareholder value””

—i.e. long-
term profits. On behalf of pension plan contributors,the CPP Investment
board votes against shareholder motions aimed at improving tobacco
industry actions, such as motions requiring Altria (formerly Phillip Mor-
ris) to disclose to smokers the risks of light cigarettes.” Serving the “best
interests” of CPP contributors is interpreted only as making money for

them, even if it means contributing to the death of many of them.

Predictable behaviour

Cats purr when happy. Plants turn their leaves towards the sun. Cars
stop when braked. The behaviour of corporations is similarly predictable,
and similarly based on the underlying programming. Just as genetic
programming cues the behaviour of plants and animals and mechani-
cal programming determines the behaviour of machines, the inherent
characteristics of corporations prevail on them to behave predictably.
Corporations will predictably behave (driven by the characteristics listed
in parentheses) to:

« Increase revenues (profit maximization)

Revenues—one half of the profit equation*—can be increased by
increasing the volume of sales, selling at a higher unit price, or both.
Corporations will generally raise their prices as high as the market
will allow. (There are exceptions, such as price cuts aimed at harming
or destroying the competition.) They will also seek to increase their
sales by taking market share from their competitors and recruiting
more consumers.

» Reduce costs (profit maximization; limited liability; limited account-
ability)
Costs—the other half of the profit equation—can be reduced by
increasing internal efficiency and by externalizing costs (imposing
them on others). Because corporations are only accountable to their
own shareholders, they will attempt where possible to impose their
costs on others, rather than make their shareholders pay for them. Ex-
amples of externalized costs are the practices of disposing of wastes

CURING THE ADDICTION TO PROFITS §§

* Profits equal revenue
minus costs.



into public resources, like water and air, or selling products that im-
pose health care costs on the public purse. Limited liability shields
shareholders from risks of having to pay potentially enormous costs
of risky activities.

Influence public policy by lobbying (profit maximization)

The effectiveness of lobbying (or at least its perceived importance) is
demonstrated by the size of the lobbyist sector. There are now over
3,000 lobbyists registered in Canada and the top ranked subject mat-
ter for lobbyists is “industry,” followed by “international trade” and
“taxation and finance.””

Influence public policy by litigation (profit maximization, limited
liability)

Litigation is similarly effective, and similarly utilized by corporations.
Corporations initiate far more cases under the Charter of Rights and
Freedoms than do other groups: over five times more than Aborigi-
nal peoples, over eight times more than labour interests, and over
10 times more than civil libertarians.” Again, limited liability helps
shield the beneficiaries of corporate litigation—the sharehold-
ers—from court-imposed financial losses in excess of their share-
holding investments.

Violate voluntary guidelines and laws (profit maximization, limited
liability, limited accountability)

Corporations cannot be imprisoned, and the imprisonment of indi-
vidual corporate managers or directors is extremely rare. The penal-
ties for breaking laws is usually a fine, which a corporations can and
will interpret fines as another cost to be balanced against revenues.
Until very recently, fines in Canada have been tax-deductible for cor-
porations.” Limited accountability means that corporations focus
on maximizing profits even if it means repeatedly breaking the law;
many corporations are repeat offenders, including large, familiar
ones. The Multinational Monitor lists over 40 “major legal breaches”
by General Electric between 1990 and 2001.7° Limited liability again
means that those who profit from corporate crime—the sharehold-
ers—are not exposed to losses due to criminal fines.
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Tobacco corporations, as we saw earlier, have behaved in these pre-
dicted ways,and we can anticipate they will continue to do so. It is in their
nature.They are “hard-wired” to behave this way.We can no more expect
them to behave differently than we can ask a ball not to roll downhill.

How then, can we reprogram the tobacco industry to act differently?
What would it take for them to work in ways which supported, rather
than hindered, the goals of reducing smoking?

Corporate social responsibility and tobacco

One of the most current proposals to align corporate behaviour with so-
cial needs is the movement for Corporate Social Responsibility (CSR).*

” o«

This is a new variant of “good corporate citizenship,” “enlightened self-
interest” and other similar ideas of improved corporate behavior.

There are many reasons why Corporate Social Responsibility should
not and cannot be relied upon to result in tobacco corporations behaving
in ways that will support the public health goals of reducing the harms
associated with smoking.

Some of these reasons are theoretical. Business theorists of all stripes,
ranging from Milton Friedman to Peter Drucker to Noam Chomsky, point
out that corporations exist solely to maximize profits. Joel Bakan cites
Milton Friedman’s admonition that there is but one “social responsibil-
ity” for corporate executives—to make as much money as possible for
their shareholders and Noam Chomsky’s reflection that corporations’
concerns must be “only for their stockholders and...not the community
or the workforce or whatever.”"" If it is the legal and ethical obligation
of tobacco corporation directors to make money for their shareholders,
then any Corporate Social Responsibility activities must also be directed
at increasing share value. Activities that improve the reputation of the
corporation (like charitable donations), and thus give it more influence
over public policy decisions, may be in the shareholders’ interest. Activi-

ties that result in lower revenues from cigarette sales are not.
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financial performance.”
(Conference Board Press
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2002)



The practical reasons to reject CSR as a way of improving tobacco in-
dustry behaviour have also been explored. U.K. tobacco control research-
ers Jeff Collin and Anna Gilmore reviewed tobacco industry initiatives
in this area and found “serious questions about the social implications

»78 The authors re-

of the appropriation of CSR by tobacco corporations.
viewed the engagement of tobacco corporations in CSR initiatives, in-
cluding BAT’s Social Report 2001/2002 and its donation of £3.8 million
to the University of Nottingham for an International Centre for Corpo-
rate Social Responsibility. The corporations provided a similarly generous
grant to University of Toronto St. Michael’s College in 2004.7° They con-
cluded that these efforts were aimed not at achieving social objectives,
but at achieving the tobacco industry objective of operating in an unreg-
ulated environment. It was, the authors decided, “a new global twist on
the long-established industry tactic of voluntarily adopting ineffectual
and tokenistic codes of conduct in an attempt to forestall more binding
legislation.”8°

In addition to forestalling effective public health measures to re-
duce smoking, CSR has also been used to increases shareholder value.
Hirschhorn reviewed documents from Altria/Philip Morris and traced
how the corporation deliberatively engaged in corporate social respon-
sibility activities to increase the value of its stock.®

At a very common-sense level, CSR cannot be expected to work with
respect to tobacco. It would be quite naive to expect tobacco corpora-
tions to help achieve social goals at the expense of profits; and it would
be unlawful for their directors to allow them to do so. Tobacco corpo-
ration have the power to undertake one CSR measure that—far above
and beyond all others—would have a hugely positive impact on society.
They could stop selling tobacco. No tobacco corporation has proposed
this, and this in itself indicates the futility of CSR as a measure to reign
in tobacco corporations.

And the competitive for-profit tobacco market puts a further nail
into this coffin. Even if a corporation were to voluntarily put itself out of
business, there would be no social benefit, as other corporations would
simply enter the market and replace that corporation’s sales. CSR won’t
cut it; a more meaningful transformation of the tobacco industry is re-
quired.

58 CANADIAN CENTER FOR POLICY ALTERNATIVES



Reprogramming the tobacco industry

This knowledge about corporate behavior has clear implications for
public health. In the long-term, maximizing cigarette corporation share-
holder value means selling more cigarettes. Tobacco corporations, if left
in their current position in the industry, will continue to work to expand
their markets and their sales, and to defeat, weaken and violate public
health measures.

Because tobacco industry actions have been characterized as wrong,
immoral and unethical, governments and public agencies have ap-
proached reforming the industry by applying the standard tools of re-
habilitation and reform. Companies have been shamed (through denor-
malization or “truth” campaigns), punished (through law-suits) and have
had codes of conduct imposed on them (like mandatory health warning
labels, or advertising bans) .

If, on the other hand, tobacco industry behaviour is understood
and accepted to be entirely rational and rule-driven, then different ap-
proaches to changing the industry may prove beneficial. In this second
case, what is needed is a method of changing the rules that drive those
that supply cigarettes. One policy instrument that could achieve this is
reform of the industry itself.

We can choose how tobacco is sold

There is no reason that tobacco “has to” be sold by business corporations.
There are many other institutional forms to whom the business of pro-
viding tobacco could be entrusted. We don’t have to look very far to find
examples of other choices we could make.

Canada, like most countries, is a mixed economy where goods and
services are provided by public and private sectors, by government and
non-governmental businesses, and on a profit and not-for-profit basis.
Huge sectors of our economy—primary and secondary education, hos-
pitals, public utilities, emergency services, defense, municipal infrastruc-
tures to name but a few—are dominated by organizations that are
owned by and accountable to the public. Nor do we have to look far to
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look for examples of governments transferring ownership or direction
from the private for-profit sector into public hands or from public owner-
ship into private hands.

How a given sector of the economy is managed is the result of policy
choices. Sometimes these choices are made explicitly, as when laws are
passed or agreements of purchase are signed. Other times decisions are
tacit, as is often the case when governments decide to remain with the
status quo. The choice of business corporations as the suppliers of to-
bacco is one that was inherited from a time before the harmfulness of
cigarettes was fully understood.

It is unlikely that the Canadian public would today choose multi-
national tobacco corporations to supply cigarettes if they were given a
choice. In September 2004, the polling firm Environics asked Canadians
which type of organization they would most trust to protect the public
when it comes to distributing a product that has a known health risk.
The answer suggests that those who currently supply the tobacco mar-
ket would be the almost the last choice Canadians would make.

Which of the following organizations would you most trust to pro-
tect the public when it comes to distributing a product that has a
known health risk?®?

A government agency 41%
A charitable or non-profit organization 25%
An independent marketing board 19%
A multinational business corporation 5%
Don’t know 7%
Some other type of organization 2%
None 1%

An instrumental choice

The decision to allow tobacco supply to continue with the existing form
of tobacco corporation, or to move it to a new form of institution should
not and need not be an ideological choice, but rather an instrumental
one.
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One of the choices we can make is to entrust this dangerous product
to an institution that helps us achieve health goals (reducing smoking
and the harms associated with smoking) and which also helps achieve
other social goals (reducing smuggling or illegal sales). Such a choice is
“instrumental” in the sense that the institution would be selected in or-
der to achieve an identified outcome.

Canada is a mature democracy, capable of shaping her institutions in
ways that meet her people’s needs. Indeed, as morally responsible citi-
zen-actors we do shape our institutions, every day, whether expressly by
acting to change them or tacitly by allowing them to remain as they are.
We as citizens are responsible for our institutions,and it is up tous—and
only us—to define the shape of the tobacco industry and the organiza-
tions engaged in it.

The question is not whether we can reform the tobacco industry.
Clearly we can.The question is what exactly we want the industry to look
like. For this, we must first identify what it is that we want to achieve.

Tobacco corporations are essentially simple machines that are pro-
grammed in ways that will predictably result in their continuing at-
tempts to increase tobacco sales, lobby and litigate to remove public
health measures and violate voluntary guidelines and laws.

They have done so in the past, they continue to do so today, and they
will do so in the future for as long as they exist in the tobacco supply
chain. If we want to get past this behaviour, to move on to an era of a co-
operative tobacco industry that helps us to reduce tobacco consumption,
then we have to look at changing the very nature of the industry. If we
want to have better success controlling the disease, we need to consider
changing the disease vector.
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THREE

Modern tobacco control
strategies

When the U.S. Surgeon General 3 2000 Report on Smoking opened with
the question “What works?” the answer provided listed educating the
public, treating nicotine addiction, regulating advertising and promo-
tion, restricting minors’ access to tobacco, banning smoking in indoor
places, and using taxes to keep cigarette prices high as measures which
worked in isolation and which worked synergistically in combination.

These policy components are the bedrock of modern comprehensive
tobacco control programs. They are recommended by the World Health
Organization84 and codified in the Framework Convention on Tobacco
Control (FCTC).85 Supporting this approach is an evidence base of the
effectiveness:

» Taxation to achieve high cigarette prices
A10% price increase in excise tax is associated with reductions in
tobacco consumption of 4% in high-income countries, and by 8% in

low or middle-income countries.3®

 Advertising and promotion bans
“Comprehensive advertising bans do reduce cigarette

consumption.”87

» Consumer education
Mass media—particularly long-term high intensity counter-
advertising campaigns—prevent tobacco use initiation and
increase cessation. 8



e Warning labels
Warning labels that are sufficiently noticeable deter smoking
initiation and support quitting.89

* Smoke-free spaces
Bans on smoking in public places and work places protect non-
smokers from cigarette smoke and reduce both the number of
smokers and the number of cigarette that remaining smokers
consume.?°

Other recommended tobacco control measures included in the FCTC
(many of which are in place in Canada) are:

« licensing (but not restricting the number of licenses) those providing
tobacco;

« prohibition on sales to minors;

« regulatory authority over the manufacture of cigarettes;

« reporting requirements for ingredients, emission and other product
information;

» smuggling controls including package markings, taxing at source and
posting of bonds;

« policing powers for inspection and investigation;

« litigation against tobacco companies;

e clinical support and training for health care professionals, etc.

The FCTC is not only the world’s first modern public health treaty, it is
also a disease control regime which has one of the highest levels of sci-
entific and democratic support, having been endorsed by virtually every
major health authority and unanimously agreed to by the 192 member
states of the World Health Organization.* It reflects a broad consensus
among governments, academics, non governmental organizations and
professional bodies about the constituent elements of an effective com-
prehensive tobacco control strategy.

The goal of reducing tobacco demand (but not supply)

The comprehensive measures of the FCTC are, with the exception of mi-
nors’ access laws and anti-smuggling initiatives, measures aimed at re-
ducing people’s desire to smoke, or impairing their ability to do so.
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Within the paradigm of drug management, tobacco control mea-
sures usually attempt to change the behaviour of consumers (they are
“demand-reduction” strategies). They do not primarily aim to control the
availability of cigarettes (they are not “supply” strategies).9*

Demand-side interventions “change the consumer”

Established tobacco control measures aim to make young persons less
likely to start smoking, make smokers more willing to quit smoking,
make smokers less likely to smoke in front of others, and make passive
smokers more likely to protect themselves from exposure to second-
hand smoke.

Even those measures aimed at corporate or institutional behaviour
(such as bans on advertising or smoke-free workplace laws) have indi-
vidual behaviour as their ultimate goal. They are the means to the end
of reducing individuals’ tobacco use. This focus on individual behaviour
change is reflected in Canada’s national tobacco strategy.?3

Canada’s National Strategy for Tobacco Use

Goals for a Renewed Tobacco Control Strategy

The epidemic of death and disease among Canadians resulting from
tobacco use, can only be stopped by ending the use of tobacco prod-
ucts. It is recognized it will take several decades to achieve the vision of
a smoke-free society. However, taking collaborative action can lead to
significant progress toward that objective. The four goals and five stra-
tegic directions presented in this paper provide a framework for con-
tinuous and increasing efforts by governments and non-governmental
organizations, individuals, health intermediaries and communities.

The four goals are:

e Prevention
Preventing tobacco use among young people.

e Cessation
Persuading and helping smokers to stop using tobacco products.

e Protection
Protecting Canadians by eliminating exposure to second-hand smoke.
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e Denormalization
Educating Canadians about the marketing strategies and tactics of the
tobacco industry and the effects the industry’s products have on the
health of Canadians in order that social attitudes are consistent with
the hazardous, addictive nature of tobacco and industry products.

There’s no demand for supply-side interventions for tobacco

Tobacco control measures have tried to change the business practices
of tobacco companies (i.e. marketing practices) but have not tried to
change the core business principles under which the companies operate
(i.e. in competition, or with the intention of making money). Nor have
they sought to change the economic principles of the tobacco market.
Under lax tobacco control regimes as under strict tobacco control re-
gimes, tobacco companies continue to pursue profits and these profits
are associated with continued (or increased) sales of cigarettes. Tobacco
companies operate increasingly in a free and globalizing market (one
with few national boundaries, tariff or import barriers).

The World Bank is particularly unfriendly towards supply-side inter-
ventions. In its widely distributed set of policy recommendations, Curb-
ing the Epidemic, it counsels “While interventions to reduce demand
for tobacco are likely to succeed, measures to reduce its supply are less
promising.”9% Yet only two supply-side interventions are commonly
implemented to reduce smoking—restrictions on sales to minors, and
smuggling controls. The first of these is increasingly viewed as being
ineffective.9> Excluded from the list of potential measures are supply
controls which are commonly used by governments to manage different
commodities and services, measures such as restrictions on the number
of licensees, tariff barriers, import restrictions, government controlled
monopolies, etc.

Respected economists in tobacco control are unambiguous on this
point. Canadian health economist, Prabhat Jha, expressed the view:

While interventions to reduce the demand for tobacco are likely to
succeed, measures to reduce its supply usually fail. Attempts to im-
pose restrictions on the sale of cigarettes to youths in high income
countries have mainly been unsuccessful. Moreover, in low-income
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countries it may be difficult to implement and enforce such restric-
tions. Crop substitution is often proposed as a means to reduce the
tobacco supply, but there is little evidence that it reduces consump-
tion, since the incentives for farmers to grow tobacco are currently
much greater than for most other crops.

The evidence suggests that freer trade in tobacco products has
led to increases in smoking and other tobacco use. Because trade
restrictions impose other costs, a better option is for countries to
adopt measures that effectively reduce demand and apply those
measures equally to imported and domestically produced ciga-
rettes.

However, one supply side measure is vital action against smug-
gling. Effective measures include prominent tax stamps and local
language warnings on cigarette packs, as well as the aggressive en-
forcement of anti-smuggling measures and consistent application
of tough penalties to deter smugglers. 96

Approved or not, supply-side tobacco measures are plentiful in Canada

Examples of supply-side interventions affecting tobacco that have been
employed in Canada include transition payments for tobacco farmers,9’
import tariffs on tobacco to protect the domestic tobacco market, anti-
smuggling initiatives,bans on sales to minors, bans on vending machines,
controls on foreign investment, limits on market share to ensure compe-
tition.98 The requirement of the Competition Bureau that BAT divest its
holdings in Rothmans, Benson & Hedges to ensure competition in the
cigarette market was another supply-side intervention.

Recent legislation banning youth possession (and not only banning
sales-to-youth) of cigarettes in Nova Scotia and Alberta 99 is another sup-
ply-side intervention.

The Ontario Flue-Cured Tobacco Growers’ Marketing Board is an
example of government endorsing (through legislation) a supply-side
intervention designed to assist tobacco farmers. So is the recently-an-
nounced Canadian government program to provide $71 million in aid to
tobacco farmers in the form of transition payments)*°° for Canadian to-
bacco farmers, and the proposal of the Council for a Tobacco-Free Prince
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Edward Island and the Canadian Cancer Society for a tobacco sales to be

restricted to liquor-store style outlets.***

Other approaches to managing tobacco

Just as there is a vast Canadian experience in transforming industries to
achieve public goals, there is a vast global experience in transforming the
tobacco industry.To date, government interventions in the industry have
usually been intended to protect trade, and have had the result—intend-
ed or otherwise—of increasing sales. With a better understanding of the
devastating health impacts of tobacco use, it is likely that governments
will be willing to intervene to protect public health, not to mention pub-
lic budgets, a likelihood borne out by at least one example to date.

With the goal of increasing competition, governments have dissolved
tobacco monopolies and oligopolies

EXAMPLE One of the most noteworthy early examples was the U.S. gov-
ernment application of the Sherman Anti-trust Act in 1911 to break up the
American Tobacco Corporation, which, at that time, controlled 97% of
the U.S. market and 92% of the global cigarette market.'**

More recent interventions with similar effect were encouraged by the
International Monetary Fund and other international economic agen-
cies. These were imposed on newly industrialized economies following
the lifting of the iron curtain in the late 1980s, and on Asian countries
following the Asian economic crisis a decade later. In those two decades,
almost 70,000 state-owned tobacco enterprises were privatized,'3 pri-
marily those in the former Soviet Union and Asia.

EXAMPLE At the time British American Tobacco and Rothmans Interna-
tional merged operations in January 1999, their combined market share
of the Canadian tobacco market was 88%. The Canadian Competition
Bureau decided “the merger would result in a substantial lessening or
prevention of competition from a lack of effective alternatives or import
competition, high levels of concentration and high barriers. As a result,
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BAT sold all of the assets acquired in Rothmans in Canada by February
2000.'%4

With the goal of maintaining domestic control of tobacco revenues,
countries have created cigarette monopolies

In more than a dozen countries, state tobacco monopolies are the lead-
ing providers of cigarettes, with an aggregate global market share of
40%.%

EXAMPLE The world’s largest tobacco corporation, the China National

d,’® and an im-

Tobacco Company (CNTC) is state-owned and manage
portant part of that government’s operations. Tobacco sales provide the
Chinese government with 10% of its revenues, compared with less than
1% of government revenues in OECD countries.’®” China’s tobacco mar-
ket was not always state-run:in 1939, British American Tobacco had over
50% market share (and its Chinese sales produced 25% of BAT’s prof-

its).1°8

With the goal of competing against privatized corporations in newly
liberalized markets, governments have privatized or semi-privatized
their state-monopolies

EXAMPLE Japan Tobacco was a state-monopoly until 1994, when it the
process began of transferring it into private management and owner-
ship in order to compete more effectively for market share against newly
imported U.S. cigarettes. Having acquired the global operations of a RJR-
Nabisco in 1999, Japan Tobacco is now the world’s third largest tobacco
manufacturer outside of China. The government of Japan continues, by
law, to own between 30% and 50% of its shares.*®®

With the goal of stabilizing farm income, governments have applied
supply-management to tobacco growing

EXAMPLE The Ontario Flue-Cured Tobacco Growers’ Marketing Board
is an example of government endorsing (through legislation) a market
intervention designed to assist tobacco farmers. So is the recently-an-
nounced Canadian government program to provide $71 million in aid to

tobacco farmers in the form of transition payments)."°
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With the goal of protecting public health, governments have defended
a variety of market interventions against trade challenges

EXAMPLE In a 1990 GATT hearing, Thailand defended its tobacco mo-
nopoly and other market interventions on the grounds that they were
necessary to protect health. Although Thailand lost the battle to main-
tain its complete ban on all tobacco imports, it won the war, with the
GATT panel refusing to rule against its import taxes; tax preference for
cheaper cigarettes (i.e. domestic cigarettes); distribution channels con-
trolled by the Thai Tobacco Monopoly; and limits on domestic production
by foreign firms.**!

With the goal of ensuring competition, governments have restricted
private ownership of tobacco companies

EXAMPLE At the time British American Tobacco and Rothmans Interna-
tional merged operations in January 1999, their combined market share
of the Canadian tobacco market was 88%. The Canadian Competition
Bureau decided “the merger would result in a substantial lessening or
prevention of competition from a lack of effective alternatives or import
competition, high levels of concentration and high barriers. As a result,
BAT sold all of the assets acquired in Rothmans in Canada by February
2000.™

EXAMPLE Although it has liberalized its cigarette manufacturing op-
erations, France has maintained a monopoly over cigarette distribution.
French tobacco retailers (les buralistes or bureaux de tabac) have exclu-
sive rights to sell tobacco for a specified period in a specific area, granted
by the French tax office (Administration des Douanes et des Droits Indi-
rects).3 There are fewer retailers selling tobacco in France than in Can-
ada (34,000™* compared with 40,000™) for a population of smokers
roughly twice as large.

With the goal of reducing smoking, one country has moved towards
banning cigarette sales

EXAMPLE A unique supply-side intervention designed to reduce tobac-
co use is found in Bhutan, where tobacco sales have been banned in 19 of

20 subnational districts.™*
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“Why don’t we just ban tobacco?”

The reluctance of health advocates, academics and government officials
to plan the end of smoking is not necessarily shared by the Canadian
public, many of whom ask “why don’t we just ban tobacco!?”

There are very few people with the power to make it happen who are
willing to ban tobacco. Although the House of Commons recommended
a ban on cigarettes a century ago,™7 neither on that occasion nor any
since has a government proposed doing so.

Health authorities are quite firmly against banning tobacco. The cur-
rent experience with illicit drugs, like cannabis and cocaine, suggests that
prohibition causes more problems than it solves by increasing criminal
activity."® Past experience with alcohol suggests that bans may reduce
use, but are not likely to actually eliminate it. Furthermore, bans may not
achieve the intended purpose of reducing disease.

Making a substance illegal without being able to make it unused in-
creases the lack of consumer protection for harmful substances. The ille-
gal market for marijuana, for example, does not allow government to re-
quire health warning labels on marijuana when it is sold, to ensure that
it is supplied in ways that allow for less harmful (i.e. non-smoked) use,
or oversee manufacture. Using criminal law power to manage a health
problem (addiction) contributes to the social marginalization (some
would say victimization) of those who need help.

The World Bank provides a useful summary of the often-repeated ar-
guments against prohibition:

[T]he prohibition of tobacco is unlikely to be either feasible or effec-
tive. First, even when substances are prohibited, they continue to be
widely used, as is the case with many illicit drugs. Second, prohibi-
tion creates its own sets of problems: it is likely to increase crimi-
nal activity and entail costly police enforcement. Third, from an
economic perspective, optimal tobacco consumption is not zero.*
Fourth, the prohibition of tobacco is unlikely to be politically ac-

ceptable in most countries.™
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Nonetheless, on rare occasions, reputable health leaders have ex-
pressed support for banning tobacco. The current U.S. Surgeon General
Richard H. Carmona told the House Energy and Commerce subcommit-
tee in June 2003 that he “would support banning or abolishing tobac-
co products...I see no need for any tobacco products in society.”**° The
White House quickly distanced itself from these comments, as did the
leading U.S.anti-smoking group, Tobacco Free Kids.*** Similarly, when the
respected medical journal, The Lancet, proposed prohibition of tobacco in
a strongly written editorial (“We call on Tony Blair's government to ban
tobacco”),"* the call was rejected by many in the tobacco control com-
munity. The head of U.K. anti-smoking group ASH said: “A legal ban on
smoking is neither possible nor desirable. We want to help and encour-
age people not to smoke, not to force them.”*?3

In only one country, Bhutan, has tobacco been banned.*®* Bhutan im-
poses the ban only on its own citizens; foreign nationals are allowed to
use cigarettes.

Despite the absence of any proposals from governments or health
agencies for the banning of cigarette, the idea of banning generates
some public interest and support. One survey indicated that one in five
Ontario adults recently supported banning the sale of tobacco prod-
ucts'* as did 80% of never-smoking and 1% of current smoking teen-
agers.126 This young generation of Canadians, raised in an environment

|n

where public smoking is not “normal” and where tobacco promotions
are severely restricted, may be more willing than their parents’ genera-
tion to entertain the idea of a tobacco-free society. Even some smokers
say that they would welcome a ban as it would help them to quit (three
in five smokers are planning to quit in the next six months).**7

Leading Canadian tobacco researcher, Roberta Ferrence, recently
wrote that consideration of ending the commercial supply of tobacco

should not be dismissed out-of-hand.

Along with policies of selective discouragement, let us include bans
on commercial supply as one of a range of potential tobacco con-

trol strategies that we should seriously entertain."?®

She notes that widespread prohibition does exist for one form of to-
bacco product, namely smokeless tobacco. Countries with diverse politi-
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cal and cultural structures have banned some form of oral tobacco prod-
uct, including the European Union, Israel, Hong Kong, Singapore, New
Zealand, Norway and Saudi Arabia.*®

We may be able to phase out tobacco use without prohibiting it

Proposals to end tobacco use may have to overcome the negative (and
arguably unfair) association with “tobacco prohibition.” The spectre of
prohibition has been employed by tobacco corporations and their apolo-

130

gists3° to confuse the concept of “ending tobacco use” with “banning
tobacco products.”

There are a number of ways in which undesirable or no-longer-de-
sired disappear from the market place—not all involving legal prohibi-

tions.

Prohibition is sometimes effective, sometimes not.

History suggests that prohibition is a very poor way of ending the use of
alcohol and recreational drugs, but there are some harmful goods that
have been very effectively removed through regulatory bans. The Haz-
ardous Products Act bans the sale of urea formaldehyde insulation 3* and
Health Canada has banned the sale of baby walkers3*> without any ap-
parent increase in the criminal supply of baby-goods or home insulation.
Asbestos is not banned in Canada (although it is in France), but consumer
products made with asbestos are.'33

On the other hand, such prohibitions may be successful because
of particular circumstances, such as good substitutes, shallow cultural
embeddedness, and a history of sales only in reputable retail outlets. As
noted above, ineffective prohibitions may increase harm.

Some products are restricted to selected individuals or occasions.

There are other products whose widespread use is not socially desired,
but for which total bans are not considered desirable. In Canada, hand
guns and certain pesticides may only be used by permitted categories
of use or users (such as policemen or farmers), fireworks can only be
used on certain days of the year, and some pharmaceuticals may only be
sold when an intermediary has provided permission/prescription. Some
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drugs with harm potential, like methadone, can only be used under strict
supervision.

Some products are actively discouraged.

There are a number of products for sale in Canada, the use of which is
formally discouraged by government, but which are neither illegal nor
restricted. Tobacco products currently fall into this category, as do some
other consumer products, such as kava.'34

Some products disappear on their own.

A number of products once common place in Canada are now rarely
bought or sold, often because they have been replaced by superior
“substitutable goods.” The straight razor, for example, has largely disap-
peared, and has been replaced by the safety razor or electric razor. The
typewriter has been replaced by computers. The apocryphal buggy-whip
has been replaced by the steering wheel and accelerator pedal.

Even legal, addictive and dangerous drugs can disappear without
governmental or deliberate social intervention. Many products that were
once popular or that are popular elsewhere, including tobacco products,
are extinct or nearly so without ever having been made illegal. These
include paan, khat, plug tobacco, twist tobacco, hubble-bubble, and to-
bacco hookah. A century ago, pipes and nasal snuff were tobacco prod-
ucts commonly for sale in Canada, but these are now effectively extinct.
Through consecutive market shifts, they were displaced by the evolving
cigarette (initially hand-rolled, then machine-made, then filtered, then
ventilated). Ironically, the pipes and nasal snuff that were displaced by
the modern cigarette are considered by many to be much less likely to
harm the smoker than the modern cigarette.
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FOUR

Better alternatives
to supply tobacco
products

If tobacco must be sold, there is no reason that it must be sold by busi-
ness corporations.

There are business forms other than the for-profit business corpora-
tion available to societies who do not wish to criminalize or penalize the
use of tobacco, but who also wish to remove the corporate behaviour
that impedes reducing the problems that tobacco causes.There are more
choices than “banning tobacco” or “free-enterprise.”

Collectively, we have the choice about how cigarettes are sold. Citi-
zens, through their democratically elected governments, have the right
and the power to reform any industry. We can choose a tobacco industry
that works to support and promote health protection measures instead
of one which undermines them.

The traditional dichotomy (public
sector enterprise vs. private sector enterprise)

Tradition tells us that the fundamental economic dichotomy in our soci-
ety is between the public sector and the private sector. This orthodoxy is
repeated in our newspapers and our textbooks, by political commenta-
tors and party spin-doctors, by TV and radio reporters,and by bureaucrats
and elected leaders in business and government. Indeed, this traditional
dichotomy is stated so often that it is accepted uncritically without ex-
planation. Thus it is useful to give it an explanation.



* In recent years the
voluntary sector has
been identified as a

“third sector.”

The public sector is generally considered to be government, in all its
manifestations. Whether engaged in its legislative function (representa-
tive deliberation and the passage of laws and bylaws), or in its executive
and administrative functions (regulation-making, implementing laws
and regulations, fact-finding, providing services or operative businesses),
a wide variety of government activities are lumped together as the “pub-
lic sector.” With this range of activity, it is obvious that the term “public
sector” contains more differences than it demarcates.

Similarly, the term “private sector” is somewhat indeterminate. It is
often used to refer to businesses. The private sector would thus include
transnational, publicly-traded oil corporations, the sole proprietor bar-
bershop,and legal and accounting partnerships ranging from two people
in a small town to thousands in office towers around the world.

However, its dichotomous relationship to “public sector” suggests
that the “private sector” may be any businesses that operate outside of
government.* This blurs important differences between business corpo-
rations and other private sector businesses forms. For example, a credit
union like VanCity'® that operates independently of government could
be considered “private sector,” as could a consumer co-operative like

Mountain Equipment Co-op.13°

Similarly, a non-profit or charity retailer
like Goodwill37 might be considered private sector. Just as with “pub-
lic sector,” the term “private sector” obscures a lot of important differ-
ences.

When it comes to business enterprises, the public sector / private
sector orthodoxy actually ignores a vital, and much more interesting,
dichotomy. This is a dichotomy that underpins the main thrust of this
book—the dichotomy between public interest enterprises and private

interest enterprises.

The interesting dichotomy (public

interest enterprise vs. private interest enterprise)

The term “private interest enterprise” identifies the most important char-
acteristic of a for-profit business corporation: its purpose. As discussed
in Chapter 2 the sole purpose of a corporation is to make money for its
shareholders. A corporation can be considered a type of investment prop-
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erty owned by its shareholders in order to generate dividends and capital
value for them. This is their private “interest” in the corporation.

Clearly a for-profit business corporation fits into both “private” molds;
it is both a private sector enterprise and a private interest enterprise.
Some of the other private sector enterprises clearly are not private inter-
est. Co-operatives, credit unions and non-profit or charity businesses are
not private interest enterprises. They operate with a view to serving a
larger social purpose, whether that is the alleviation of poverty, protec-
tion of the environment, or the promotion of the interests of their mem-
bers and their community. Their members are not necessarily entitled to
dividend payouts and the capital value upon sale of the enterprise. Thus,

Private vs. Public
Interests and Sectors

PRIVATE

Business corporations

Sole proprietorships

Other for-profit
enterprise

INTEREST

SECTOR

PRIVATE PUBLIC

Co-operatives

Public utilities
Community interest

corporations Crown corporations

Other not-for-profit Government services
enterprise

PUBLIC
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their members do not have the same financial “interest” in the organiza-
tion as the owners of a for-profit corporation have.

Similarly, publicly-owned businesses generally operate not solely for
profit, but rather for some additional or alternative purpose deemed to
be in the broader public interest. There are different ways for publicly-
owned businesses to be structured, including Crown corporations, gov-
ernment departments, and arms-length boards. They all share with co-
operatives, credit unions and non-profit or charity businesses the feature
of being “public interest.”

Arguably there are some public sector agencies that, on the surface
at least, appear to operate for private interests. But even public agencies
that invest in private sector enterprises (like the Atlantic Canada Oppor-
tunities Agency) are generally doing so for a stated public purpose.

A challenging example for the public-private interest model we pres-
ent are the existing state tobacco monopolies (like the Thai Tobacco Mo-
nopoly, Turkey’s Tekel, Japan Tobacco or the Chinese National Tobacco
Corporation).These public agencies operate in the public interest, in that
they serve to increase revenues for public purposes.

Japan Tobacco (which is 50% owned by the government of Japan) has
a global operation which includes JTI-Macdonald in Canada. Outside of
Japan, its operations appear indistinguishable from other private sector
tobacco multinationals. Being half-owned by the government of Japan
has not appeared to dilute the harms it causes. In their foreign sales, this
state-owned enterprise can perhaps be understood to be serving the pri-
vate interest of the Japanese treasury.

As is clear from even this brief discussion there are a number of simi-
larities between public interest enterprises and private interest enter-
prises. It is fair to say that the “interest” category contains a lot of distinc-
tions, perhaps as many as the “sector” category. However, there are two
vital differences between public interest enterprises and private inter-
est enterprises—differences that explain tobacco industry behaviour to
date, and point the way forward for a tobacco manufacturer that could
help promote public health, instead of promoting tobacco consumption.
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Public and private interest enterprises— key similarities

As noted above, in many areas public interest enterprises are very simi-
lar to private interest enterprises. Looking at them from the outside, one
might notimmediately perceive any difference, as they can resemble pri-
vate interest enterprises in many ways, including:

e Structure
Publicinterest enterprises are comprised of members or shareholders
who elect a board of directors that in turn supervises the people who
carry out the operations (employees, contractors and volunteers).

* Legal characteristics
Public enterprises generally obtain federal or provincial registration.
Either one gives them important abilities to carry out a commercial
undertaking, including limited liability, “perpetual succession” or im-
mortality (i.e. they continue to exist when key personnel leave or die,
unlike a sole proprietorship or small partnership), the capacity to en-
ter into contracts, and the capacity to sue and be sued.

¢ Tangible operations and assets
A public interest enterprise can have any of the visible trappings of
any business, whether they be: plants, warehouses, storefronts and
trucks; or offices, cubicles, computers and water coolers.

* Size
Public interest enterprises come in a range of sizes. Like small for-
profit businesses, some public interest enterprises are small, en-
trepreneurial one-person operations. Like large corporations, some
public interest enterprises are large, managerial organizations with
national or international operations.

¢ Environment
Like corporations, public interest enterprises work in all sorts of en-
vironments, from lightly regulated (e.g. consumer products) to care-
fully regulated (e.g. medical services), from monopoly (e.g.some agri-
cultural marketing organizations) to oligopoly (e.g. financial services)
to competitive market (e.g. retail sales).
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 Functional capacity
Public interest enterprises take on a variety of roles in an economy, in
a variety of ways, at a variety of scales. There is no function that they
cannot take on in theory, and probably very few functions that they
haven’t already taken on in practice.

Public and private interest enterprises— key differences

Despite the above-noted similarities, public interest enterprises differ
from private interest enterprises in two fundamentally important and
related areas.

» The motives and the accountability of the public interest enterprise

are completely different from those of the private interest enter-
prise.
As we saw earlier, the for-profit business corporation is required to
maximize profits for its shareholders. If the directors of a corporation
were to sacrifice profits to advance some other cause, they would be
in jeopardy of being sued, as Henry Ford was sued by his brother-in-
law.* This strictly private interest mandate is the motivation for the
decisions of the corporation.

» The accountability of a corporation is solely to its shareholders.
The corporation owes no duty to anyone or anything other than its
shareholders.

For public interest enterprises, the story is on both counts differ-
* When Henry Ford
attempted to keep car
prices down to levels
where most working
people could afford to
purchase a car, he was

ent.

successfully sued by

Public interest corporations

his brother-in-law, a

shareholder. His brother
in law, Mr. Dodge, took
the proceeds of the suit

toform his own car As discussed public interest enterprises can be in either the public or pri-

company. (Dodge v. Ford .

Motor Company,1919).  Vate sector: they are not all owned by government. Some, like co-opera-
tives and non-profit businesses, are owned by individuals or organized

members. These familiar government and non-governmental models, as
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well as more recent proposals, provide interesting lessons for how we
might choose to create a health-promoting tobacco manufacturer.

Co-operatives

A co-operative is a business owned and controlled by its member patrons
and operated for them and by them. In general, co-operatives are guided
by a set of seven principles: 1) voluntary and open membership; 2) demo-
cratic member control; 3) member economic participation; 4) autonomy
and independence; 5) education, training, and information; 6) co-opera-
tion among co-operatives; and 7) concern for communi’cy.138

These principles do not hinder co-operatives from being significant
economic players. They are active in a number of sectors from agricul-
ture to financial services, from outdoor gear to automobile sharing. Des-
jardins Group'3? and Mountain Equipment Co-op™4° are two examples
of familiar and successful Canadian co-operative businesses. There are
now over 10,000 co-operatives and credit unions operating in Canada'#
holding combined assets of $167 billion, and employing over 160,000 Ca-

nadians.’#?

Internationally, co-operatives are even more successful. The
manufacturing group of the Mondragon Corporacion Co-operative had
total sales of over 4 billion Euros in 2003.™3 Co-operatives “employ more
people around the world than all the multinational corporations put to-

gether.”'44

Motives of co-operatives

The co-operative’s purposes include meeting the needs of its member-
patrons and, unlike the corporation, the needs of the community.4> The
needs of a co-operative’s member-patrons are defined more broadly than
the interests of shareholders are defined in corporate law; the needs of
member-patrons of a co-operative are generally considered as common
needs, and both economic and social needs. In contrast, corporate share-
holders’ interests are considered to be solely the maximization of finan-
cial return on investment. Co-operatives thus have a much richer set of
motives than corporations have.

Excesses of co-operative revenues over expenses are distributed to
members and the community in a number of ways. For example, VanCity
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Credit Union, based in Vancouver, distributes dividends to members and
also provides grants to organizations working on environmental issues,
women'’s shelters, the arts and many other areas. Co-operative dividends
can be paid out in a variety of ways—for instance equally to all mem-
bers, or on the basis of the amount of activity a member-user has with
the co-operative.

Accountability of co-operatives

As with a corporation, employees of a co-operative are accountable to
the board of directors, which is accountable to the member-sharehold-
ers. In a co-operative, however, member voting power is not determined
by how many shares are owned. Instead, each member has one vote. The
“one member, one vote” system is more democratic, in contrast to the

1o o«

corporation’s “one share, one vote,” which could be termed more “dol-
larcratic.”

Co-operative accountability extends beyond merely that owed to the
member. As noted above, purposes of co-operatives include meeting the
needs of the community. The inclusion of education, training and infor-
mation and co-operation among co-operatives as underlying principles
further broadens the set of stakeholders to which a co-operative is ac-

countable.

Non-profit businesses

Non-profit organizations (NPOs) are even more similar to for-profit cor-
porations than co-operatives are. Reflecting the similarity, federally-reg-
istered non-profits are even termed “corporations” in the statute under

which they are registered.’®

The key distinction between non-profit and
for-profit corporations is that non-profits must not be operated for the
financial gain of their members.

Non-profit organizations are not to be mistaken for charities, al-
though they and certain other types of organizations can apply for chari-
table status. (Charitable status is limited to organizations that have a
purpose falling within a very specific, limited, ancient court-interpreted

definition of what is charitable.)*4”
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Motives of non-profit organizations

Non-profit organizations have purposes stated in their constitutions.
These purposes can be almost anything (they are not restricted to cer-
tain spheres of activity as charities are). Examples include protecting
the environment, collecting memorabilia, or conducting research. What
the purposes cannot include is making a profit and distributing it to the
organization’s members.

These organizations can and do engage in businesses. Often called
“social enterprises” because their function is to help the organization
fulfill its social mandate, the businesses run by non-profits must be sub-
ordinate to the stated purposes of the organization.“‘8

The formation of social enterprises is on the rise in recent years as
many non-profits have experienced reduced funding from traditional
sources. Financial institutions and other organizations have been devel-
oping social enterprise capacity-building and support programs. Federal
legislation proposed in the recent Throne Speech (discussed later in this
chapter) could assist in accelerating the development of many social en-
terprises.

Accountability of non-profit organizations

As with corporations and co-operatives, non-profit employees are ac-
countable to the board of directors, which is accountable to the mem-
bers. Member voting rights are akin to those of co-operatives and not
corporations; there is one vote per member. The role of the members of a
non-profit is similar in most ways to that of the shareholders of a corpo-
ration, except that they would not receive any dividends or beneficially
own any financial interest in the organization. Upon winding up or disso-
lution, non-profits generally transfer assets to another organization with
a similar mandate. This is a strictly enforced requirement for those which
have charitable status.™9 Like co-operatives, non-profits have a further
level of accountability—to their purposes. They are required to specify
their purposes and are required to comply with them. Unlike corpora-
tions, they cannot have a general purpose that allows them to carry out
any activity.

Additional accountability is placed upon charities, which must report
annually to the Canada Revenue Agency (formerly Revenue Canada).
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Should charities step outside of their mandate, or spend more than 10%
of their revenues on political activity or any revenues whatsoever on par-
tisan political activity, the can lose their charitable status. Corporations,
in contrast, are free to spend millions on lobbying and advertising relat-
ing to election issues, and are free to make donations to political parties
and their supporting think tanks, and obtain favourable tax treatment
in return.

Publicly-owned enterprises: government
departments and Crown corporations

Governments can provide any range of services and products. Current
or recent examples of government enterprises include water utilities, li-
quor distribution, petroleum products, waste collection and disposal, ed-
ucation, small business planning and support services, electricity, export
development financing, and roads. Governments could do more: there
is no legal impediment to their undertaking any (or even all) business
activities in an economy.

Canada is a “mixed economy,” involving both the private and public
sector in many industries. Some Canadian public enterprises have par-
ticipated in areas traditionally served by government, such as postal ser-
vices and utilities. Others have participated in areas more traditionally
served by private commercial organizations. An example of the latter
was Petro-Canada, a publicly owned oil corporation established to serve
the publicinterest through establishing government presence in,and in-
sight into, the petroleum sector.

Crown corporations, like private-sector, private interest enterprises,
are capable of managing large and complex businesses. Hydro Quebec
controls assets of over $57billion,*>° more than nine times the total assets
of Imperial Tobacco Canada, the largest of the Canadian “Big Three” to-
bacco manufacturers and in control of over 57% of total market share.’>
Canada Post employs approximately 70,000"? people—s5o0 times the
number employed by Imperial Tobacco Canada.™3

For the past two decades Canadian governments have followed the
trend toward privatization of government enterprises, perhaps driven by
the prevailing political trends, trade regimes and increased policy compe-
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tition among countries. Consequently there is currently a declining level
of public participation in the Canadian economy.The federal government
sold the public’s control over Petro-Canada to the private sector, despite
the profits it was generating and the tax burden it was thus relieving.
Despite this, there is still significant public participation in the Canadian
economy. Even in the United States and other countries where the preva-
lent political mood is against government involvement in the economy,
some sectors retain very heavy government participation.

Governments have at their disposal a range of systems of adminis-
tering businesses, including direct administration through ministries of
the Crown, and more “arms-length” administration through agencies,
boards, commissions, “special operating agencies,”*>* and Crown cor-
porations. The following sections briefly discuss two examples from op-
posite ends of the spectrum of control and accountability: government
ministries and Crown corporations.

Motives of publicly-owned enterprises

Unlike corporations, publicly-owned enterprises generally do not have
the freedom to engage in any business they like but are required to con-
form to the stated purposes.

The purposes of government ministries are stated in legislation and
are re-stated in mission statements, strategic plans, operational plans,
business plans, and the like. Cabinet, the opposition parties, the Audi-
tor General, the media and ultimately the voters ensure that Ministries
do not waver far. And in some circumstances the courts can review and
reverse the actions of ministry decision-makers that go outside of their
stated purposes.

Likewise, the purposes of Crown corporations are stated in their en-
abling legislation. These vary tremendously: some lend themselves to
net revenue generation, some to break-even/cost recovery, and others to
providing their goods or services at a net cost.

Other publicly-owned institutions similarly have stated purposes, in-
cluding social, environmental or government revenue goals. One com-
monly used example is provincial liquor monopolies.’5 *
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trol Board of Ontario, for
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for government through
profits and taxes on the
sale of alcohol.



Accountability of publicly-owned enterprises

There is a range of accountability mechanisms for government-adminis-
tered enterprises. A closer degree of control and more direct accountabil-
ity to the public can be obtained by situating a business directly under a
ministry. Each government ministry has a Minister, beneath whom there
is a Deputy Minister (a civil servant, as opposed to an elected leader),
beneath whom there are Assistant Deputy Ministers, Directors, and so
on. Thus there is a direct chain of command leading from a politician to
the operational level of the Ministry, which could include a commercial
enterprise. The parliamentary principle of Ministerial responsibility pro-
vides accountability running up the chain of command. This principle,
combined with scrutiny by Cabinet, opposition parties, the Auditor Gen-
eral, the media and the voters usually tempers the will of a politician
to exercise direct control over sensitive operational level decisions of a
Ministry. Exceptions do occur, and scandals are occasionally reported in
the media.

More common for public enterprise is the Crown corporation, which
is further toward the “independent” end of the spectrum. Here, the po-
tential for direct involvement in day-to-day operational decisions is fur-
ther reduced, and thus traditional parliamentary accountability mecha-
nisms are altered. Nonetheless there is still significant accountability to
the public. Essentially the citizens of Canada, through the Minister, are
the shareholders of the Crown corporation. Accountability flows from
the Crown corporation’s board of directors to Parliament or the provin-
cial legislature via the relevant Minister, and thence to the public. The
board of directors functions in much the same way as any other corpo-
rate board—hiring the management and holding them accountable to
the purposes of the business. However, the directors of a Crown corpora-
tion are additionally required to take into account the policy direction of
the citizens’ elected government, not just the consumption impulses of
domestic or foreign customers. In addition to appointing the board, the
government approves the Crown corporation’s long-term plans, and can
issue directives to it (through Parliament or some other such transparent
channel). As the shareholder, the Minister responsible for the Crown cor-
poration is ultimately accountable in Parliament. Parliament approves
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the budgets of most Crown corporations, and Parliamentary Committees
review their operations.

Innovative options

Community interest corporations

New public interest enterprise forms are emerging and governments are
proposing new models for public interest enterprises. The United King-
dom recently created the Community Interest Company (CIC), a business
form that will come into existence in the summer of 2005.156

The CIC was “designed for social enterprises that want to use their
profits and assets for the public good”*? and is intended to be “suitable
for those who wish to work within the relative freedom of the familiar
limited company framework without either the private profit motive or

»158 The CIC would be similar to a for-profit business cor-

charity status.
poration in many respects that are commercially advantageous: mem-
ber-elected board structure; limited liability; perpetual succession; and
the capacities to contract, sue and be sued. It would have the capacity to
access debt and other forms of commercial finance.*>?

However, because of its public interest orientation, a “profit and as-
set lock” would prohibit CICs from distributing their assets or surpluses
to their members. A limited exception to the profit and asset lock would
enable a CIC to obtain dividend-paying equity finance in some circum-
stances.’®® And the profit and asset lock itself, along with other features
such as increased accountability through reporting to the regulator, will
provide advantages in accessing social investment and capital from long-
term investors (i.e. not high-risk, venture speculators).’! Finally, the CIC
would be able to receive grants and donations for which corporations
normally would not qualify.*

Like the public-interest enterprises discussed above, the CIC would
differ from the for-profit business corporation in two major respects: mo-

tivations and accountability.
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Motives of Community Interest Companies

Community Interest Companies “will be organizations pursuing social
objectives” and must pass a “community interest test” by satisfying a
regulator that its purposes could be regarded by a reasonable person
as being in the community or wider public interest.®3 Annual filing of

17164

a “community interest report, along with the asset and profit lock,

would ensure that these purposes are adhered to.

Accountability of Community Interest Companies

These new business will be accountable not only to their members but
also, through the regulator, to the wider public. The regulator would be
responsible for ensuring stakeholder involvement in activities and com-
munity satisfaction. If unsatisfied with the findings, the regulator would

have the “ability to change the directors or wind up the company.”6>

Other developments

Canada’s federal government announced in its October 5, 2004 Throne
Speech that it would establish a new Not-for-Profit Corporations Act,
aimed at supporting activities and enterprises that benefit the commu-
nity: “The Government is determined to foster the social economy—the
myriad not-for-profit activities and enterprises that harness civicand en-
trepreneurial energies for community benefit right across Canada. The
Government will help to create the conditions for their success, includ-
ing the business environment within which they work.” Bill C-21 was
introduced November 15, 2004.67

Other countries are moving in the same direction. In Germany a re-
cent Parliamentary Committee recommended a review of not-for-profit
purposes with a view to widening the current scope of recognized ac-
tivities.’®® New regulations introduced by the Italian government in the
1990s led to a dramatic growth in the Italian social enterprise sector.'®9
Spanish laws were altered in 1995 to allow not-for-profit organizations
to attract greater capital investment by issuing equity shares.'’® The
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Swedish government is gathering information and forming recommen-
dations for the development of new forms for social enterprises where
assets are protected for the community and company’s benefit.'”*

The CIC or the not-for-profit corporation might become useful mod-
els for a health-promoting tobacco manufacturer. The details of these
models would need to be finalized before this could be determined.
Nonetheless,the emergence of proposals in the United Kingdom, Canada
and European countries indicates that governments accept the idea that
commercial enterprises can, and sometimes should, be operated in the
public interest, as distinct from the private interest. The continued evo-
lution of commercial enterprise could involve a pragmatic, instrumental
re-alignment of various industry sectors to achieve public interest goals
in addition to private interest goals.

Reflections on private interest vs. public interest enterprises

The public interest—private interest enterprise dichotomy is useful in
the context of discussion about the tobacco industry because it high-
lights two organizational characteristics that strongly determine tobacco
corporation behaviour: corporate motives and accountability structures.

The motives and accountability structures of public interest enter-
prises differ substantially from those of the private interest enterprises,
including current tobacco corporations; they enable the enterprise to se-
lect, work toward and achieve an entirely different set of goals. Instead
of pursuing profits, a public interest tobacco manufacturer could have
purposes of supplying the market while working to decrease, instead
of increase, consumption. It could work to support, and not undermine,
public health measures. The set of existing and proposed public interest
enterprises provide useful models for what a health-promoting tobacco
manufacturer could look like.

The set of policy instruments used to date in tobacco control is lim-
ited. It has achieved some successes, but not enough. A wider range
of policy instruments has been used in other health-related and non
health-related sectors. Instruments that alter the supply chain can have
both supply-side and demand-side impacts on tobacco consumption.
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One potential such instrument is the reforming of the supply chain to
serve the publicinterest,instead of private interests. Large scale commer-
cial undertakings are successfully managed both in Canada and abroad
by public-interest enterprises. Existing and proposed public interest en-
terprise structures contain models that would be useful in designing a
tobacco manufacturer that served to promote public health rather than
compromise it.

The following chapter will discuss in greater detail what such a to-
bacco manufacturer could look like,and how we could get there.

More on corporate choices

Lessons from other sectors

* Canadian economist
Albert Breton defined
industrial strategy for
the former Economic
Council of Canada as an
attempt to reduce the
gap between the actual
outputs of manufac-
tured goods and the
socially optimal level.

Canada is rich in examples of how to manage industrial sectors for the
public good.

Our governments have frequently adopted “industrial strategies”
to achieve social objectives.'” * Such approaches have been used in the
distant past to build railroads, increase steel production and build food
security. They have been used in the recent past to secure necessary med-
icines in Canada and abroad, to protect cultures and to reduce fossil fuel
consumption. They can be used in the near future to prevent cancer and
heart disease.

Traditional policy tools to implement industrial strategies include
tariffs, quotas, subsidies, licensing, protected oligopolies and monopolies,
public ownership, private ownership, profit controls, and bans on foreign
ownership. These strategies are used to both increase production (as in
the domestic music industry), or decrease production (as in the case of
taxis or street vendors). They are used to increase consumption (as in the
case of inoculation programs), or decrease consumption (as in the case
of energy use).

Canadian history is an epic of this type of intervention, and our ge-
ography is an album of its legacy. Institutions like the Trans-Canada
Railway, prairie farmers’ co-operatives, farm product agencies (like the
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Wheat Board), energy monopolies (like Ontario Hydro or Hydro-Québec),
the CBC, hospitals, schools, parks and the Canada Council have shaped
the Canada we know today. Their stories are told as chapters in our his-
tory of nation-building.

Governments continue to use industrial strategies to foster the pub-
lic good where the market has failed to do so. Current measures include
amendments to the Patent Act to allow for the production of generic
drugs to treat AIDS and other illnesses in the developing world. Such
strategies are also being developed to manage new challenges—like
the Green Car industrial strategy proposed to help Canada comply with
Kyoto obligations.'”3

Policies and approaches successfully applied other sectors could help
develop such a strategy for tobacco, with the goal of reducing the gap
between the actual production of cigarettes (over 40 billion per year'74)
and the health optimal level (near zero).

Weapons

Because armaments and other products with direct applications to war-
fare pose serious risks to both domestic and international security, their
commercial trade is strictly controlled. Military goods are explicitly ex-
empt from WTO trade agreements,'” allowing governments full sover-
eign control over this industry. Gun control laws permit private citizens
to purchase only a few forms of weapons with sporting applications,
subject to an approval process requiring safety training and background
checks. The Export and Import Permits Act requires exporters of military
goods to obtain a permit, issued only after extensive consultations with-
in the departments of Foreign Affairs and National Defense to determine
whether the proposed sale could compromise Canada’s strategic inter-
ests, international obligations, or human rights values.'7®

Relevance to tobacco control: Arms manufacturers are not free to sell
their products however and to whomever they please. Measures to re-
duce the use of armaments are not subject to international trade agree-
ments. Measures used to control the arms trade show:
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« the willingness of societies and their governments to impose strict
controls on the sale of consumer goods;

* thelegitimacy of founding those measures on the inherently harmful
characteristics of those goods;

« the ability to protect those measures from trade agreements.

Greenhouse gas emissions

To reduce the growth in emissions of CO2 and other gasses that alter the
global climate, many countries—including Canada—are committing
themselves to the reduction objectives contained in the 1992 Kyoto Pro-
tocol. Among the mechanisms under discussion is a system of emissions
quotas, requiring the issuance of permits to polluters,’”” which would
be reduced over time to achieve the goals of the protocol. Proposals to
allocate and reduce the number of these permits have been developed
with the goal of providing incentives to industries to work toward spe-
cific national emissions targets. Many other incentive programs have
been adopted to encourage energy reduction, such as rebates on “Energy
Smart” appliances, or for retrofitting homes to make them more energy
efficient.’”8

Relevance to tobacco control: Tobacco corporations defend their mar-
keting practices on the grounds that they are intended not to increase
the size of the market (the number of tobacco consumers), but merely
to capture a larger share of the existing market by attracting customers
away from competitors.'7? A quota system in the tobacco market, which
required reductions in cigarette sales, could create incentives for tobacco
corporations to abide by this claim. Proposed greenhouse gas regimes
show:

* the willingness and need of governments to set reduction targets;
 the ability of governments to develop innovative mechanisms to
achieve targets.

Alcohol

Alcohol, with its association to a variety of medical and social ills, has
long been subject to regulatory control. Alcohol management strategies
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have spanned a control spectrum from retail licensing for certain prod-
uct categories (wine and beer, but not spirits), through government retail
monopolies, “dry” communities (where commercial sales are prohibited),
to complete prohibition). These policies have allowed governments to
exercise direct control over the availability of alcohol products, and the
circumstances under which they will be sold.

Alcohol supply is now managed in a variety of ways in Canada, but
in some provinces the retailing of alcohol is managed through a govern-
ment monopoly (such as the Liquor Control Board of Ontario).’®° Some
provinces experimented with prohibition in the early 20th century,and a
small number of communities continue to remain “dry.”*8* Although this
model for alcohol management is challenged by those who prefer a more
liberalized alcohol market,’®2 Canadian addiction experts report that
“alcohol monopolies represent an effective means of balancing public
health concerns against fiscal interests and customer convenience.” 83
Government-controlled liquor stores can provide “a workable setting for
health-related educational materials and campaigns,” primarily because
they lack the strict profit maximization mandate of private for-profit cor-
porations.’®4 Privatized systems with little regulation and open competi-
tion tend toward “an increased number of outlets, longer opening hours
and increased consumption.”*85

Empirical research confirms that there is a positive correlation be-
tween the number and opening hours of liquor establishments and
debilitating health concerns. For example, when in 1969 Finland liberal-
ized their alcohol regulations, over 2,000 new retail beer establishments
emerged in addition to a 124% rise in beer drinking and a 46% rise in
overall alcohol consumption.186 Furthermore, between 1968 and 1975 an
increase in Finnish per capita alcohol consumption of almost 50% was
accompanied by a 157% jump in deaths from liver cirrhosis and other al-
cohol related problems. 7

Canadian authority Robin Room reports that alcohol monopolies
allow governments to “hold down rates of social, health and casualty
problems caused by drinking...to hold down the overall level of alcohol
sales and...also particularly affect drinking patterns most closely associ-
ated with social and health harm. By keeping private interests out of the
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retail store level, a government monopoly also changes the contours of
the political arena in which alcohol policy is debated.”®

Relevance to tobacco control: Despite three and a half centuries of
experience with tobacco monopolies (the first was established in Venice
in 1659), governments have primarily used this market intervention as
a way of maximizing profits from the sale of tobacco and other control-
lable imports, such as salt and coffee.189 Nonetheless, the alcohol con-
sumption patterns of public and private sector alcohol distribution sys-
tems bear some important lessons for the tobacco industry.

Although there is no state monopoly for tobacco in Canada, the man-
ufacturing and wholesaling of tobacco in Canada is characteristic of a
monopoly/monopsony because 94% of the market is controlled by only
three tobacco corporations. The “big three” use their market strength to
ensure they have a direct relationship with retailers and a high level of
influence in the retailing of their products in order to increase cigarette
sales. This monopoly power could be used for very different purposes of
it were a public monopoly.

Restricting access to tobacco products by means of public monopolies
on wholesale and/or retail sales, similar to those that exist for alcohol,
would allow for more effective enforcement of age requirements and
tighter controls on point-of-sale promotion. During a review of tobacco
retailing by the Prince Edward Island legislative assembly, a coalition
of health groups recently recommended that a liquor-store style retail
stores be established to manage the supply of tobacco.™@°

Canadian alcohol policies show:

* the willingness of some governments to closely manage the retail of
potentially harmful products;

« the willingness of Canadians to accept a variety of approaches to the
retailing of potentially harmful products;

 the importance of being clear about whether the objectives of a gov-
ernment-owned industry are to maximize revenues, to decrease use,
or to balance those and other objectives.
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Gambling

Canada’s gambling laws were substantially liberalized during the twen-
tieth century. At the beginning of the century, gambling (with the excep-
tion of horse racing) was prohibited under the Criminal Code (1867). Only
modest exemptions to the law were allowed until 1969, when the Crimi-
nal Code was amended to allow federal and provincial governments the
ability to use lotteries to fund worthwhile activities and to grant lottery
licenses to authorized charitable groups. A further amendment in 1985
gave provinces exclusive control over gambling (including authority
over gaming on First Nations’ lands), and also permitted governments
to oversee video gaming devices (such as VLTs and slot machines). Cur-
rently, ticket lotteries, horse racing and charitable gaming are legal in all
Canadian provinces, and casinos and slot machines operate in at least
seven provinces. VLTs operate in all provinces except Ontario and British
Columbia. Internet gambling is prohibited.*

Relevance to tobacco control: In less than forty years, public policy on
gambling in Canada was transformed from one of national prohibition
to a mosaic of provincial regimes. Unlike those in many other countries,
Canadian governments have maintained exclusive authority over gam-
ing. The management of gambling in Canada shows:

» Canada’s willingness and ability to maintain a different (and more
restrictive) regime than other nations;

* the speed with which dramatic changes in public policy can be made
and accepted.

Public utilities and public services

In Canada, as elsewhere, the markets for many goods and services are
restricted to selected suppliers. Not infrequently, these are sold exclu-
sively through monopolies, either privately or publicly owned and/or
managed.

In some cases, the rationale is economic. This is especially the case for
“network industries,” such as water, sewer, and electricity, whose large
infrastructure requirements pose major barriers to entry and thus con-

tribute to the “market failure” of over-pricing or inadequate quality.'?*
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Even in cases such as fire services or auto insurance, competition func-
tions but is considered by some to work counter to vital public interests,
and these services are often in public hands.

For other sectors, non-economic reasons are also used to justify pub-
lic administration. Many core services— policing, education and health
care—are managed almost entirely through public institutions. Essen-
tial utilities and services have been placed under public management,
with a mandate to make these services safe, reliable, fairly priced, and
available to everyone.'?3 The Canadian health care system, for example,
was progressively brought under public administration to ensure not-
for-profit decision making, comprehensiveness, universality, portability
and accessibility.’94

This system of government-run monopolies is not without critics,
some of whom claim that many public utilities are inefficient and that
the private sector is capable of providing comparable services at lower
costs. Challenges to maintaining government controls over many essen-
tial services—such as hospitals and other health care services, energy
supply, roads and schools—are frequent and recurrent. Some jurisdic-
tions have made different choices about the mix of private and public
control over essential services (Alberta charter schools and attempts to
privatize Ontario’s energy grid are recent examples).

Relevance to tobacco control: The management of utilities and es-
sential public services shows:

e the ability and willingness of governments to radically re-structure
the provision of certain goods and services;

 theimportance placed on not-for-profit management of certain good
and services.

Culture

The Canadian government has implemented “national policies and pro-
grams that promote Canadian content, foster cultural participation, ac-
tive citizenship and participation in Canada’s civic life, and strengthen
connections among Canadians.”'?> A variety of policy tools have been
applied to the cultural marketplace. These include:

96 CANADIAN CENTER FOR POLICY ALTERNATIVES



Public ownership

During the 1930s, in response to what were perceived as abuses by pri-
vate radio stations operating in Canada and the vulnerability of Canadi-
ans to American-owned media, Canadians established, through federal
government actions, control over public airwaves. The federal govern-
ment clarified jurisdiction over the electronic media and created both
national institutions like the CBC, and federal laws like the Broadcast-
ing Act, to ensure Canadian ownership of the media and to “safeguard,
enrich and strengthen the cultural, political, social and economic fabric

of Canada.”9°

Through ownership, the government has also created a
public interest presence when there was a need for active agents in the
cultural marketplace. Institutional agents include the National Arts Cen-
tre, several national museums, the National Film Board and Telefilm.
The government has also established funding programs, which are
aimed at increasing the supply of cultural goods and services. These in-
clude the Canadian Magazine Fund, the Publications Assistance Program,
the Canadian Television Fund, the Museums Assistance Program, the
Canada Music Fund, programs of the Canada Council, the Cultural Indus-
tries Development Fund, the Canadian Arts and Heritage Sustainability
Program, the Canadian Film or Video Production Tax Credit.*97

Property rights

Canada provides copyright and other intellectual property protection
(which is a form of time-limited monopoly power) to influence the sup-
ply of cultural goods.

Regulatory power

In addition to institutions and funding, the government also uses its
regulatory power to increase the demand for Canadian cultural services
and goods. One of the most noticeable of these is the Canadian content
requirements for television and radio broadcasting. Other policies and
programs used to increase demand are international expositions, sup-
port of Team Canada and other trade actions, and the development of a
new international cultural treaty, the International Instrument on Cul-

tural Diversity. 98
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Relevance to tobacco control: Canada’s cultural regime suggests
that:

« a broad range of tools of varying scope can be combined in a compre-
hensive industrial strategy to increase and decrease production and
consumption of a good or service;

e anindustrial strategy can be sustained through a wide range of pub-
lic and private institutions, administrative and regulatory measures
and funding.
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FIVE

A tobacco industry that
helps people quit

As we saw in the previous chapter, for-profit business corporations are
not the only game in town. Many of the other forms of business enter-
prise are not programmed to maximize profits at anyone’s expense, but
rather are built to achieve social, health, or environmental goals. These
other forms provide valuable models for the design of a tobacco manu-
facturing industry that would reduce consumption, rather than striving
toincrease it.

Canadians have many options for reforming the tobacco industry
and transforming it into a public health ally. Outlined below are three
approaches that could be taken to create a public interest tobacco manu-
facturer that is programmed to reduce tobacco use.

An illustration of the way tobacco would be supplied by any of
these three approaches is shown overleaf. In some ways, the supply of
cigarettes would continue as it is today: farmers would grow tobacco, a
marketing board would sell it to the manufacturers, the manufacturers
would distribute it to retail or other outlets and smokers would purchase
it. The key differences are that the whole system would be programmed
to discourage starting, to encourage quitting and to phase-out tobacco
use, and that the current impediments to doing that would be removed.
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A different way of selling cigarettes

The new tobacco manufacturer would have a familiar operating struc-
ture, but instead of a profit motivation, it would be motivated to reduce
smoking.

On the surface, many of its operations would be similar to those we
see today. The same employees would still order tobacco from the same
growers, other employees would supervise the machinery that converts
it into cigarettes and packages them, and other employees would con-
tinue to load it onto trucks to market. At a higher level in the corporate
hierarchy, supervisors would supervise, and managers would manage.

The key difference is that this work would be done under very differ-
ent directions from senior management. The new executive and senior
management would direct all work towards the tobacco consumption
reduction goals.

This would help create a corporate culture of commitment to public
health improvement. All employees would become part of an exciting
new public health enterprise. Instead of selling more and more cigarettes,
the corporation would actually give customers what the vast majority of
them want—help with quitting smoking. The Research & Development
Department would embrace the new challenge of developing products
that are less hazardous and sell less, and the Marketing Department
would be challenged to sell health and de-market tobacco.

The new system would also:

« work with public health authorities, researchers, and other organiza-
tions in devising and implementing smoking reduction initiatives;

 cease all advertising and promotion aimed at increasing demand;

» commence “de-marketing” campaigns to reduce demand;

« use pricing strategies to balance the need to encourage quitting, en-
courage continuing addicts to use safer nicotine sources (i.e. patch,
chewing pieces), discourage smuggling, address health consequenc-
es of regressive impact of any price increases on consumer income;

« adjust cigarette design to encourage quitting and discourage uptake
(make cigarettes less addictive, and less attractive);
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e Gradually transform the current retail environment to one more ap-
propriate for addiction treatment, and provide incentives and disin-
centives to accelerate this process (in such a reformed distribution
system, retailers would no longer be paid for point-of-sale visual dis-
plays or for selling more cigarettes but would be given incentives to
encourage quitting by offering cessation assistance and recruiting
quitters);

« research ways to reduce smoking (including funding research by oth-
ers);

¢ fund implementation of those mechanisms;

» work with government in develop innovative mechanisms to stop
contraband tobacco (smuggling and illicit manufacture);

 engage other elements of the public health system (physicians, pub-
lic health units, addiction treatment centres, etc) in programs and
other tobacco reduction initiatives;

» develop new strategies and approaches to accelerate reductions in
tobacco use.

What the new system would not do is victimize smokers. This is not a
proposal to ban possession or consumption of tobacco. The industry has
already victimized tobacco users by spreading and fostering addiction.
Our proposal, in any of its variations, provides users with the substance
they want, while offering assistance in quitting to the vast majority who
do want to quit.

There are many forms this new system could take: each of the three
models below is intended to illustrate one option. They are not policy
prescriptions for what an industry must or even should look like. Rather
they are different illustrations of what they could look like.

Model A: Private sector—public interest model

Overview

This model involves the creation of two private-sector non-profit orga-
nizations designed to reduce tobacco use. These organizations would
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together carry out all Canadian manufacture and importing. Growing,
wholesaling, and retailing would not be directly modified in this model,
but the monopoly power of the manufacturer would result in significant
changes to the way cigarettes are sold.

The Tobacco Manufacturing Association (TMA or Association) would
purchase tobacco, manufacture cigarettes, and sell them to distributors.
It would also work to reduce tobacco consumption.

The Tobacco Consumption Reduction Foundation (TCRF or Founda-
tion) would receive all revenues of the Association in excess of its costs,
and distribute them to various tobacco consumption reduction initia-
tives, including providing performance incentives to the Association to
reduce consumption.

Relationship to government

Both agencies would be operate fully independent of government.

Analogous organizations or systems

The Tobacco Manufacturing Association would be analogous to private
sector commercial enterprises that have a social mandate instead of a
solely for-profit mandate, such as the Desjardins Group, Ten Thousand
Villages, Makivik Corporation and Goodwill Industries.

The Tobacco Consumption Reduction Foundation would be analo-
gous to private sector foundations that receive revenue from various
investments and other sources, and distribute them to organizations
that pursue a non-profit mission, such as the Ford Foundation and the
Vancouver Foundation, etc.

Organizational goals and mission

The legislated purposes of the Association would be:
¢ to manufacture and sell to retailers all tobacco products sold in the
Canadian consumer market;

 to take all steps within its power to reduce tobacco consumption
generally, and specifically to meet minimum targets for consumption
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reduction set by the legislation, as well as more stringent annual tar-
gets set by the TCRF.

The legislated purposes of the Foundation would be:

* to consult with health professionals, smokers, tobacco control orga-
nizations, governments and other stakeholders to set a schedule of
annual tobacco consumption reduction targets, that over time will
exceed the rates of reduction in all other countries in the world;

e to fund research and implementation of consumption reduction
strategies;

» toreceive, manage, and distribute the surplus revenues of the Agency
so as to maximize consumption reductions.

Incentives to reach the goals (carrots and sticks)

The Foundation would provide the Association modest incentive pay-
ments in years that the published targets for consumption reduction are
met or exceeded. The Association would be required to distribute incen-
tive payments in such as way as to maximize future reductions:

« all directors, managers and employees receive modest remuneration
incentive, subject to legislated formula and cap;

 all members receive modest incentive payment, subject to legislated
formula and cap.

The Association would make any remaining surplus available to to-
bacco consumption research and program funding up to a cap equiva-
lent to double the current amount of such funding. Any remaining sur-
plus would be divided among participating governments.

If the Association failed to meet consumption reduction targets in
any year, incentives would not be paid. In addition, the Association would
be required to develop a plan for corrective action, present it to the Coun-
cil of Stakeholders prior to its annual meeting and implement the plan as
approved at the meeting.

If the Association failed to meet consumption reduction targets in
two consecutive years, the entire Board of Directors would be required to
retire at the annual meeting and elections held for a new board. A plan
for corrective action would also be required.
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The founding legislation would also state minimum targets for con-
sumption reduction. If these are not met, Parliament would be able to
put in place any mechanisms needed to ensure the targets are met.

Ownership and internal accountability mechanisms

The Association would not be owned by shareholders in the traditional
sense of a business corporation (there would be no entitlement to capi-
tal gains or dividends). Its members, who would have the power to vote
and elect its board of directors at annual meetings, would include bona
fide tobacco control organizations and researchers from different areas
of tobacco control experience, such as medical research, public educa-
tion, law/economics, etc. These members would be selected (and could
be removed) by a public, transparent process based on selection criteria
expressed in the legislation. Such criteria could include no previous as-
sociation with tobacco industry or tobacco promotion or related corpora-
tions or industries, a demonstrable long-term involvement with tobacco
control, etc.

Internally, the normal accountability mechanisms would apply. Em-
ployees would report to management, management would report to the
Board of Directors, the Board of Directors would report to members. Ad-
ditionally, the Association would be required to report publicly and to
the Foundation on its activities, finances, sales and achievement of its
non-profit, for health purposes.

As with the Association, the Foundation would be supervised by a
Council of Stakeholders, and be required to report publicly.

Regulatory framework and external accountability mechanisms

Legislation would be passed to create and shape the Association and the
Foundation, and to give the Association exclusive rights to manufacture
and import tobacco products and provide them to retailers or other dis-
tributors.

Although both agencies would be independent of government, as
with any profit or non-profit undertaking in the private sector:
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 the government would receive and monitor corporate reports and fil-
ings, and take action when needed;

 the government would monitor activities to ensure legality, and take
action when needed.

In light of the public policy function served by both agencies, the
government would additionally monitor performance against minimum
legislated consumption reduction targets set in legislation, and take ac-
tion when needed.

Monopoly/oligopoly/competitive environment

The Association would be the sole manufacturer or importer of tobacco
products, and the sole body able to provide tobacco products to retailers.
It would have the authority to subcontract certain aspects of its opera-
tions that had no impact on the achievement of its purposes.

Taxation and government revenues

Governments would continue to receive tobacco tax revenues, as before.
The revenues would flow through the Foundation and would be capped
at present per-cigarette and per-jurisdiction levels, so as to eliminate any
incentive to government to create policy that might increase consump-
tion.

Government tobacco tax revenues would decline more quickly than
they are currently predicted to decline, as tobacco consumption declines
more quickly. However, government revenues would be bolstered by
their share of incentives when consumption reductions are on track. And
government expenditures would decline substantially as the Associa-
tion and Foundation absorb the costs of research and programs and the
costs of tobacco litigation (including defending government programs)
is ended. Reduced health care costs in the long-term would be substan-
tial, and would likely result in a large net improvement in government
financial position.

Impact on tobacco workers

All current employees who work for tobacco corporations and who agree
to abide by the mission statement of the new CTC would be guaranteed
jobs for the two year period following the purchase of the industry. To-
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bacco consumption would decline faster than it is declining at present,
and thus there would be long-term shrinkages in the workforce. These
would be accomplished first through natural attrition, voluntary separa-
tions, job-training and job-placement programs.

Where these are not sufficient, layoffs would occur, but at a maxi-
mum rate of one-half of the rate that the industry is currently laying off
employees due to mechanization.

Model B: Crown corporation model

Overview

This model would involve the creation of two crown agencies designed
to pursue the mandate of tobacco consumption reduction. These organi-
zations would together carry out all Canadian manufacture and import-
ing.

The Canadian Tobacco Supply Agency (CTSA or Agency) would be re-
sponsible for all short-term and long-term operations in managing the
supply of and demand for tobacco.

The Canadian Tobacco Control Board (CTCB or Board) would manage
revenue surpluses and deficits and ensures the proper operation of the
incentive schemes to discourage consumption. The CTCB ensures that
the objectives of the Agency are properly set and adjusted in a manner
that would ensure that its legislated mandate is being met or exceeded.

Relationship to government

Both Crown corporations would operate at arm’s length from govern-
ment and at arm’s length from each other.

Analogous organizations or systems

The Canadian Tobacco Supply Agency and the Canadian Tobacco Control
Board would relate to each other in much the same way that the United
Way relates to the agencies for which its raises money, or the way a city-
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wide Health Trust relates to all the hospitals and other health care agen-
cies in the city.

Another analogous structural relationship is that between Atomic
Energy Canada Limited and the Atomic Energy Control Board.

Organizational goals and mission

The legislated purposes of the Agency would be to:

* achieve near zero tobacco consumption by the year 2030 through
measures designed to discourage demand and limit supply;

 do all that is reasonably possible to prevent the uptake of tobacco
use by never-smokers and relapse to smoking by former smokers;

e discourage smoking among current smokers and provide assistance
to them for smoking cessation;

* assure that existing demand for tobacco products is satisfied;

¢ minimize all supplies of contraband tobacco.

The Board would be responsible for ensuring that the objectives of
the Agency are properly set and adjusted in a manner that would ensure
that its legislated mandate is being met or exceeded. Annual sales tar-
gets can be adjusted periodically, possibly as frequently as once a year,
but the goal will remain of near-zero consumption by 2030.

An example of the targets the Board could use would be a decline in
tobacco consumption of 2 billion cigarettes per year until 2017 and 1 bil-
lion per year from 2018 to 2030, by which time consumption would have
dropped to near-zero (300 million cigarettes). Another example would be
targets to reduce the proportion of Canadians who smoked.

Incentives to reach the goals (carrots and sticks)

The Agency would operate under an incentive structure that provides
financial rewards for meeting sales reduction targets and larger rewards
for exceeding reduction targets. Rewards would be withheld when tar-
gets are not met.

The Agency would collect and manage revenues from sales up to its
annual targets. Should sales exceed annual targets, revenues flow imme-
diately to the Canadian Tobacco Control Board. When annual sales tar-
gets are met, the Board pays performance bonuses to the Agency. Should
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sales be even lower than targets, the size of the bonuses increases. The
Agency can then spend its bonuses on a number of approved activities,
which could include:

» personal salary bonuses for employees;

e pension and severance payments, with payouts to suppliers and dis-
tributors as there is less and less need for their services;

« assistance in the development of alternate health-promoting lines of
products and services as new lines for existing suppliers and distribu-
tors;

« social marketing (public health, social services, environmental pro-
tection, etc.);

* charitable donations;

 strengthening tobacco control in developing countries;

* helping to phase out tobacco in the other 191 member states of the
WHO.

Ownership and internal accountability mechanisms

Both organizations would be Crown corporations and thus owned by
government.

The Agency and Board would each have their own Board of Directors
with representation from federal, provincial and territorial governments,
public health agencies, business and each other. Both agencies would
be accountable to their Boards of Directors and the Boards of Directors
would be accountable to Parliament.

The Board would serve as watchdog agency on the operations of
the Agency and would be responsible for monitoring and oversight of
achievement of tobacco reduction targets on schedule. Any requested
adjustments to the schedule would have to be approved by the Board.

Regulatory framework and external accountability mechanisms

A new Act of Parliament (ideally agreed to by the provinces and territo-
ries), would authorize the purchase of all existing tobacco corporations
and their being merged into the new Canadian Tobacco Supply Agency.

The Act would create the Agency and the Board and outline the broad
parameters of their structure and function.
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Both agencies would be governed by the Financial Administration Act
and subject to audit by the Auditor General.

Monopoly/oligopoly/competitive environment

The Agency would be the sole manufacturer and importer of tobacco and
tobacco products.

Taxation and government revenues

The government would continue to collect tobacco taxes, as before.
However, the government should begin planning now for lower tobacco
tax revenues in 20-30 years. Government anti-tobacco programs would
remain in place (Health Canada and other departments). Close collabora-
tion between government and the Agency would be encouraged in dis-
couraging tobacco supply and demand.

The Board acts as a financial go-between between the Agency and
the government. When excess cash is generated over and above needed
reserves, the Trust Fund would pay the excess to the government. The
Trust Fund would have its revenues topped up by government when rev-
enues fall short of the need for legislatively mandated incentives.

Impact on tobacco workers

All current employees who work for tobacco corporations and who agree
to abide by the mission statement of the new Agency would be guaran-
teed jobs for the two year period following the purchase of the industry.
Tobacco consumption would decline faster than it is declining at present,
and thus there would be long-term shrinkages in the workforce. These
would be accomplished first through natural attrition, voluntary separa-
tions, job-training and job-placement programs.

As tobacco use is reduced, the workforce and capacity of the Agency,
if directed by Parliament, could be redeployed to address other health
challenges, thus usefully applying the knowledge gained in reducing
smoking.

110 CANADIAN CENTER FOR POLICY ALTERNATIVES



Model C: Licensing commaission model

Overview

The Tobacco Control Commission (TCC or Commission) would be an
arms’ length federal government agency with regulatory authority over
the entire system of tobacco supply.

In exercising that authority, it would apply direct controls over those
parts of the supply chain it felt required strict oversight (likely the de-
sign and manufacture of cigarettes) and indirect controls over the parts
of the supply chain it felt were best managed in partnership with other
(non-profit) agencies, other federal government agencies, or other levels
of government.

The TCC would be a single independent public authority over a single
system of tobacco supply, but would engage multiple health partners in
its work. This system would include a public regulatory agency and pri-
vate and public sector partners all working in the public interest.

Relationship to government

This government agency would operate at arm’s length from govern-
ment, but report to Parliament.

Analogous organizations or systems

The Tobacco Control Commission is analogous to the Canadian Radio-
Television and Telecommunications Commission (CRTC) in that it has
authority over a single system, but engages multiple partners. Unlike the
CRTC, which oversees a mixed private/profit sector of broadcasters and
communications providers, the TCC would ensure that the tobacco sys-
tem was managed on a non-profit basis only.

It is also analogous to other “systems” approaches, such as those
used to manage infectious disease control or other cross-jurisdictional
health management.

Organizational goals and mission

The legislated purposes of the Commission would be to:
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« control the supply of all tobacco products to the Canadian market
through regulatory and administrative arrangements;
« achieve specified benchmarks in the reduction of prevalence.

An example of a set of benchmarks that could be used would be a
reduction in prevalence to 15% within five years,10% within 10 years and
5% within 15 years. Decreases in per-capita consumption of cigarettes are
another benchmark approach that could be used.

The founding legislation would require Parliament to review the
agency’s mandate at the end of 15 years.

Incentives to reach the goals (carrots and sticks)

The Commission would have the administrative flexibility and regula-
tory authority to develop and employ incentives it deems suitable to ob-
tain results from various components of the supply chain.

If the agency failed to achieve a benchmark by more than one per-
centage point (for example, if it failed to reduce smoking to at least 16%
within five years using the benchmarks identified above), the Governor
in Council would be compelled to establish an independent judicial in-
quiry to recommend remedial action.

Ownership and internal accountability mechanisms

The Commission would be owned by the federal government. It could,
like the Canada Pension Plan Investment Board, involve each provincial
government on a board of stewards.

Commissioners on the TCC would be government appointees, but
their appointment would be subject to review by Parliament.

Eligibility for appointment to the Commission would be restricted to
those with demonstrated health expertise. Salaries, benefits and other
incentives for the employees would be consistent with those of other
crown agencies.

Regulatory framework and external accountability mechanisms

The Commission would be established by an Act of Parliament, ideally
with the agreement of the provinces. It would have a similar level of in-
dependence and same reporting relationship to Parliament as the Cana-
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da Pension Plan Investment Board, the Canadian Broadcasting Corpora-
tion or the Bank of Canada currently have.

Provincial Ministries of Health would be consulted before appoint-
ments to the commission were made and would be given the opportu-
nity to recommend individuals for appointment.

Monopoly/oligopoly/competitive environment

The Commission would determine whether monopoly, oligopoly or com-
petition is desirable at each link in the tobacco supply chain.

By way of illustration, the Commission could enter into an exclu-
sive arrangement for tobacco supply with Canada Post in some prov-
inces (monopoly distribution), but make arrangements with community
health centres and public health units (oligopoly) in other regions while,
at the same time, use incentives for community groups to compete for
success with quit centres (competition).

Taxation and government revenues

Upon creation of the Commission, provincial and federal governments
would no longer collect tobacco taxes, and all revenues from cigarette
sales would flow to the TCC.

Governments would consequently benefit from tobacco sales, but
they would no longer have direct control over cigarette prices and would
consequently no longer be perceived to be in a conflict of interest over
tobacco tax revenues.

Surplus revenues would be returned to the consolidated revenue
fund.The budget for the TCC would require parliamentary approval, but
it would finance all its operations from tobacco sales until prevalence
had fallen below 5% (within 15 years).

Impact on tobacco workers

Employees who currently work for tobacco corporations and who agree
to abide by the mission statement of the Commission would be provided
employment, and their expertise would be applied towards the task of
“demarketing” tobacco.

Because tobacco consumption would decline faster than it is declin-
ing at present, there would inevitably be long-term shrinkages in the
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Private vs. Public Interests and Sectors
Choices for Tobacco Suppliers

PRIVATE
Imperial Tobacco
Canada Ltd. (BAT) - JTI-Macdonald (Japan
E Tobacco)
Rothmans, Benson & w
Hedges (Altria) S
SECTOR
PRIVATE PUBLIC
Model A: Model B: Model C:
Private Sector- Crgwn Licensing
Public Interest Corpoyation Commission
Agency
PUBLIC

workforce. These would be accomplished first through natural attrition,
voluntary separations, job-training and job-placement programs.

A range of public interest options

The three models proposed above would all ensure that tobacco is man-
aged in the public interest, but are not all public sector models. As the
figure above illustrates, they span the range of private sector to mixed
public-private sector to public sector. When compared with the existing
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Relationship of Governments to the
Public-Interest Tobacco Monopoly

PARLIAMENT OF CANADA

« passes legislation creating new
system

- reviews and approves annual budget
(Models B, C)

- reviews performance of agency
(Model A)

« recommends actions

- enacts changes when needed

FEDERAL AND PROVINCIAL
MINISTERS OF REVENUE

« acquires tobacco corporations and
transfers assets to new system

* receives payments to cover cost
of purchase either through taxes
(Model A, B) or payments (model C)

- receives excess revenues from
system during tobacco phase out

- replaces tobacco taxes with other
revenue sources

FEDERAL AND PROVINCIAL
MINISTERS OF HEALTH

« monitors progress

« recommends (and regulates) actions

- engages formally and informally in
smoking-reduction actions

GOVERNOR IN COUNCIL

- approves legislation creating new
system

» monitors activities

- appoints members to the governing
boards (Model B, C)

- establishes judicial review if agency
fails to meet targets (Model C)

MINISTRIES OF FOREIGN
AFFAIRS/TRADE/
DEVELOPMENT

« defends system against trade
challenge

- promotes Canadian expertise in
tobacco reduction overseas

« supports tobacco reduction efforts in
other countries

LAW ENFORCEMENT

 monitors illegal manufacture,
imports or sales of cigarettes

» recommend actions

- engages formally and informally as
appropriate and/or needed

PUBLIC INTEREST

TOBACCO SUPPLY
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Relationship of Civil Society to the
Public-Interest Tobacco Monopoly

PUBLIC INTEREST

TOBACCO SUPPLY

RESEARCH COMMUNITY

« collaborate formally and informally with the agency
« conduct research on behalf of the agency
« conduct independent research on tobacco use

NON GOVERNMENTAL LOCAL PUBLIC HEALTH UNITS

ORGANIZATIONS - engage formally and informally with

- engage formally and informally with the agency
the agency  recommend actions to government
* manage cessation projects or regarding agency
distribution of tobacco/nicotine « recommend actions to the agency
products under agreement to the « manage projects which help smokers
agency, as appropriate or desired quit and prevent up-take of smoking
« recommend actions to the agency « distribute tobacco/nicotine products
- independently monitor and report on as appropriate or desired

progress of agency

three big tobacco companies, we see a fuller range of ways to manage
tobacco than are currently in place. These include:

* Private sector serving public interest: Model A (a private non-profit
tobacco manufacturer);

e Mixed private/public sector but serving public interest: Model C (a
government Licensing Commission);

« Public sector serving public interest: Model B (a Crown corporation);

« Private sector serving private interest: the current role of Imperial To-
bacco Canada Ltd and Rothmans, Benson & Hedges Ltd.;

* Public sector serving private interest: JTI-Macdonald is wholly owned
by Japan Tobacco, in which the government of Japan is the largest
and controlling shareholder. Japan Tobacco is thus at least partially
owned by the public sector, but sells cigarettes in Canada and other
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countries (including Japan) in ways undistinguishable from privately
owned tobacco companies (like BAT and Altria).

Relationship with government

In many aspects, the relationship between a tobacco industry modeled
after any of these proposals would share the same structure as that cur-
rently in place. The industry would operate under legislated authority
(only in this case, separate legislation would apply, and not federal or
provincial corporate law), Health Ministries would continue to set health
regulations, law enforcement would continue to protect against smug-
gling and other illegal sales.

In other profound ways, the relationship would be entirely different.
Governments and the reformed tobacco industry would be working to-
wards the same goal—a goal that is democratically developed and clari-
fied in legislation

Relationship with civil society

Significant changes could be expected in the relationship between a
transformed tobacco industry and those engaged “on the ground” to
reduce tobacco use.Today, these sectors work against each other’s inter-
ests,and are mandated to do so by their charters. Public health organiza-
tions, like the Cancer Society, the Heart and Stroke Foundation, the Lung
Association and local health authorities are mandated to protect health
(and subsequently to reduce smoking). Tobacco corporations are man-
dated to increase profits (and subsequently to increase smoking)

In a system where the suppliers of tobacco and health organizations
share the mandate to promote health by reducing smoking, these com-
munities would, for the first time, work in common cause. Physicians and
retailers would no longer be divided by the issue of tobacco, but would
be united by the challenge of meeting tobacco reduction quotas, and
managing the resulting workplace or agricultural transitions in ways
that protect the health and dignity of all Canadians.
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The long-term future for the new system

In the longer term, as tobacco consumption in Canada reaches near-zero
levels, vastly lower levels of production would be required. However, it
would remain important not to allow foreign tobacco corporations to
begin marketing to future generations of Canadians. Thus the public-in-
terest tobacco system would continue to be the sole provider of tobacco
products in Canada, and would continue its mandate of reducing tobac-
co consumption.

It would also assist in the phasing out of tobacco in other countries.
There are 191 other member states of the World Health Organization
that could all benefit from Canadian success and expertise in phasing
out tobacco in their countries. If and when the rest of the world catches
up in managing the tobacco epidemic, and the global trade in tobacco
is completely eliminated, plans can be made for permanent bans on to-
bacco production and sales, and the orderly wind-up of the tobacco sup-
ply function. Along the way, new opportunities would be created for new
lines of work borne of the experience of the planned phase-out of to-
bacco in Canada (e.g. social marketing of other healthy or socially-worth-
while products and services, such as healthy eating, fitness, environmen-
tal protection, social housing, mass transit, etc.).

The right—and the capacity—to make this change.

When considering replacing the old for-profit, consumption-boosting to-
bacco industry with a new for-health, consumption-reducing tobacco in-
dustry, questions that might arise in the minds of some people are “Can
this be done?” “Can we afford it?” “What about trade regimes?” “Goes
government even have the legal authority?” The short answer to each of
these questions is yes.
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The right under Canadian law

The only legal constraint on the authority of Parliament or a provincial
legislature is the Constitution. There is nothing in the Constitution that
gives tobacco corporations immunity from being purchased and trans-
formed, and government is entitled to restrict and control sales of to-
bacco or any harmful substance to those authorized in statute.

The legislation enabling the industry transformation would prohibit
the manufacture of tobacco products with one exemption—the public
interest manufacturer. The legislation, in order to cover imports, would
also prohibit the sale of tobacco products, with an exemption for the
public interest manufacturer and anyone to whom the public interest
manufacturer had sold the products. In this manner, all tobacco prod-
ucts—made domestically or abroad—would flow through the public
interest manufacturer. The legislation would also allow for the govern-
ment to purchase shares in existing tobacco corporations, and to transfer
ownership of plants and other facilities to the public interest manufac-
turer.

Division of powers

Only the Supreme Court of Canada can definitively rule whether a law re-
stricting the manufacture and sale of cigarettes is within the legislative
competence of the federal Parliament as opposed to that of the provin-
cial legislatures. High courts across the country and the Supreme Court
of Canada have recognized the extensive powers of both senior levels of
government to control many aspects of tobacco industry.’?° The federal
Parliament has the criminal law powers and the peace, order and good
government powers, both broad and successfully tested in courts on pre-
vious tobacco laws. The Supreme Court of Canada has specifically stated
in respect of the federal criminal law power:

[1]t is clear that Parliament could, if it chose, validly prohibit the
manufacture and sale of tobacco products under the criminal law
power on the ground that these products constitute a danger to
public health. Such a prohibition would be directly analogous to the
prohibitions on dangerous drugs and unsanitary foods or poisons
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mentioned earlier, which quite clearly fall within the federal crimi-
nal law power.>°°

The provincial legislatures also have the ability to legislate in respect
of health. And the property and civil rights power and the power to regu-
late in respect of local issues both give provincial legislatures a broad
jurisdiction to regulate industries in a number of ways.

It may be prudent to reach federal-provincial agreements to pass
compatible legislation at both levels to transform the industry. Areas of
overlapping jurisdiction are quite common in Canada: food safety; pesti-
cides; transportation of dangerous goods; toxins etc. The Supreme Court
of Canada confirmed in a recent ruling against the tobacco industry that
provincial legislation is valid even if a federal law in the same area has
different rules and standards. As long as it is possible to comply with both
laws and the provincial law doesn’t undermine the intent of the federal
law, both can validly restrict activities even to differing levels.>**

It is unlikely that parallel provincial legislation is required, but getting
clear provincial support through parallel provincial laws could reduce
the duration and cost of any court challenge mounted by the industry.
Provinces that choose to join in the new system could be eligible for fi-
nancial incentives when their local rate of tobacco consumption declines,
and would be exempt from the rules governing imports and exports to
foreign jurisdictions. Their populations would be come healthier more
quickly, and their governments would avoid the policy interference of
the for-profit industry.

The Charter

Similarly, only the Supreme Court of Canada can definitively rule on
whether a particular law violates the Charter rights of a person or corpo-
ration. It is clear that a tobacco corporation cannot claim that the Char-
ter protects its “right to life” under section 7: “a corporation cannot avail
itself of the protection offered by s. 7 of the Charter.”*°*> Nor can it claim
that its “freedom of association” under section 2(d) of the charter would
be violated by prohibiting its dealing in tobacco.>®3 Only the ability to
associate is protected by s.2(d), not the ability to undertake the activities
of the association.
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Atobacco corporation may attempt to use other sections of the Char-
ter, but in our view it is very unlikely that it would succeed in doing so.
And ifit did, it would be unlikely to succeed in a Charter section 1analysis
of whether such a violation were a justified infringement.”

Thus, although only the Supreme Court can decide in the end, it is
unlikely that a tobacco corporation would succeed in constitutionally
challenging legislation that converted the tobacco industry from a profit
maximizing industry that increases smoking into a health maximizing
industry that reduces smoking. Canada abounds with examples of re-
strictions on the sale of various substances, licensing systems, and public
sector enterprises; they are a clear part of our government’s mandate to
protect its citizens. Of course, this is not to say that the tobacco corpora-
tions won’t try to challenge the new legislation.

The final tobacco court challenge

Whatever legislation is passed to transform the tobacco industry into
a consumption-reducing, health promoting industry, it would likely be
challenged by the industry in court. The tobacco industry has a long his-
tory of challenging health-promotion legislation, and would likely do so
in this case.

However, the factors motivating such a challenge would be slightly
different this time. In their previous litigation challenging public health
measures like advertising restrictions, tobacco corporations have been
serving the interests of their shareholders. Advertising sells more ciga-
rettes and thus keeps profits and share values up. In this case, the mo-
tives may different. Tobacco corporation directors and executives would
likely initiate lobbying and court challenges again. After all, some of them
may lose their positions and part of their (substantial) incomes when the
reform comes. They would no doubt tell shareholders (not to mention
taxpayers, smokers, employees, tobacco growers and anyone else who
would listen) that this change is bad for them and that it needs to be
challenged in court—using shareholder money.

However, this time a legal challenge might not be in the interests of
shareholders. There are many scenarios underwhich it could be clearly
in the shareholder’s interest to take a certain payment over an uncer-
tain future. Such scenarios include one where the pot is sweetened with
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a premium payment for quick sale, or one where litigation against the
companies makes their future value highly uncertain. Under these con-
ditions, the best thing for the shareholders’ investments would be for
the corporations and their directors and executives to cooperate in the
arrangement, save the legal bills, and allow the shareholders to pocket
the proceeds and invest elsewhere. Fighting against a proposal to give
shareholders the best anticipated value would not be in the interests of
the shareholders.

One thing is very clear. When the tobacco industry does get trans-
formed, once the legal challenges had been put to bed there would be no
future challenges of public health measures by tobacco corporations. This
alone would save a lot of money on legal bills—money that taxpayers
seem to be paying all the time now.

There may be a constitutional challenge to the legislation bringing
in this change, but it won’t succeed. It would be the last such challenge;
public health measures put in place after the transformation of the in-
dustry would be supported by, rather than litigated against, by a public-
interest tobacco manufacturer.

The right under international agreements

* Philip Morris, for
example, responded to
Canada’s proposals to
use generic packaging
of cigarettes and to
ban the use of the
misleading descriptor
‘light’ by saying these
measures would
infringe the NAFTA and
TRIPS agreements.

International trade agreements

Canada has made a number of international undertakings that affect
the ability of governments to make domestic or international policy.>°4

Some of these undertakings are in the form of multilateral trade
agreements, such as the North American Free Trade Agreement (NAFTA)
or the World Trade Organization agreements (WTO), others are bilateral
agreements, like those entered into with Chile and Israel.

The wide range of these commercial agreements, and the global na-
ture of the tobacco business creates a climate where it is easy for tobacco
companies (if they can lobby governments to support their case) to use
trade threats in vexatious ways." Preparing for a trade challenge would
be due diligence in the development of a public-interest tobacco manu-
facturer.
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The set of WTO agreements that could be used by multinational to-
bacco companies to threaten a decision to bring tobacco under the con-
trol of public interest organizations (whether they are government or
private non-profit organizations) include the Multilateral Agreements on
Trade in Goods (which include 12 specific agreements, including those on
Agriculture, Sanitary and Phytosanitary Measures, Textiles and Clothing,
Technical Barriers to Trade, Trade-Related Investment Measures, etc.),
the General Agreement on Trade in Services (GATS) and the Agreement
on Trade-Related Aspects of Intellectual Property Rights (TRIPS).

These and other commercial agreements have different provisions
and dispute settlement mechanisms, but share some common obliga-
tions, including:

 national treatment, or the obligation of countries to treat imported
foreign goods equally to those produced domestically, and to treat
foreign trading partners equally to domestic producers;

* most favoured-nation treatment, or the requirement that any trade
advantage (such as tariff reductions) that is provided to one trad-
ing partner must be provided to all trading partners (this principle is
found in the first article of the GATT);

« the prohibition on “quantitative restrictions,” meaning that coun-
tries cannot use quotas to restrict imports or exports of products;

« the obligation to treat “like products” from other countries equally
to domestic products;

¢ therequirement to use the least trade-restrictive means of achieving
its policy goals;

o the “necessity” test by which countries must prove that the chal-
lenged measures are both needed and are supported by evidence.

Establishing a regime which restricts imports and establishes a mo-
nopoly manufacturer might be considered to infringe the principles of
national treatment (because imports would be restricted), “like prod-
ucts” (because foreign branded cigarettes would have to meet onerous
Canadian requirements considered to be tantamount to an import ban),
“quantitative restrictions” (because cigarette supply would be gradually
decreased through supply controls) and “least trade restrictive” (if it is
argued that the same effect could be managed without impacting in-
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ternational commerce). The lack of evidence about the difference such a
regime could make may hinder the ability to demonstrate “necessity.”

There may also be concerns that such a public-interest Canadian to-
bacco enterprise would breach specific elements of trade agreements,
including the investment protection measures of NAFTA (for which a U.S.
based company could launch an investor-state complaint). NAFTA guar-
antees that investors would be compensated for expropriation, but each
model of our proposal includes fair compensation. Other arguments
might be raised with respect to the Technical Barriers to Trade Agree-
ment, or it may be claimed there is the deviation from international stan-
dards preferred by the Sanitary and Phytosanitary Agreement, or the use
of trademarks, as protected by the Agreement on Trade-Related Aspects
of Intellectual Property Rights (TRIPS).

Trade regimes generally prohibit restrictions on imports®®> and re-
quire countries to treat foreign providers of goods and services at least
as well as they would treat domestic providers.2°® In the present case,
import controls would be needed in order to prevent the domestic public-
interest system from being undermined. In theory, restricting altogether
the imports of tobacco products could offend these trade regimes. How-
ever a GATT panel has already confirmed that under GATT a government
can establish a

monopoly to regulate the overall supply of cigarettes, their prices
and their retail availability provided it thereby does not accord
imported cigarettes less favourable treatment than domestic ciga-
rettes. >°7

Provisions in NAFTA confirm that it too does not prohibit Canada
(or the US or Mexico) from establishing monopolies, state enterprises,
or government-owned monopolies.?°® Canada’s public interest tobacco
manufacturer would fit this role—being a monopoly that regulated
manufacture, supply, prices and retail availability. The measures would
be adopted in a transparent way for health purposes, not for nationalist
economic purposes.

Important context to a potential trade challenge to Canada’s deci-
sion to bring tobacco under public interest control is the size of a poten-
tial award against Canada. Canadian smokers do not buy foreign-made
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cigarettes (imported cigarettes make up less than 1% of the Canadian
tobacco market).??? It would be very difficult for a foreign government
to demonstrate to a trade tribunal that any restrictions caused by the
purchasing practices of a monopoly were tantamount to a ban on im-
ports when, under a centuries-old free market, imports had failed to cap-
ture market share. Moreover,the models we propose are clearly aimed at
phasing out tobacco use (and this aim is part of the legislation). “Future
revenues” that would be foregone would be very small.

Countries which lose a trade challenge are not obliged to change
their policies accordingly, although they do have to accept the economic
penalties, usually in the form of retaliatory tariffs, for doing so. (The Eu-
ropean Union, by way of illustration, lost a challenge against its ban on
the import of hormone-treated beef but has decided not to rescind the

ban.*°)

Even in the worst-case scenario where a trade panel decided that
a Canadian public interest monopoly was unjustified barrier to trade,
Canada would have the option to accept a penalty equal to the foregone
revenue of imports, which, as we saw above, would not be very high.

A full trade analysis is beyond the scope of this review. The potential
fortrade challenge is real,and not to be lightly dismissed. But equally real
(and not to be lightly dismissed) is the entitlement of countries, within
the international trade regime, to take measures to protect the health
of their citizens. As the Declaration ending the Fourth WTO Ministerial

Conference in 2001 put it:

We recognize that under WTO rules no country should be prevent-
ed from taking measures for the protection of human, animal or
plant life or health, or of the environment at the levels it considers
appropriate, subject to the requirement that they are not applied
in a manner which would constitute a means of arbitrary or un-
justifiable discrimination between countries where the same condi-
tions prevail, or a disquised restriction on international trade, and
are otherwise in accordance with the provisions of the WTO Agree-

ments.*
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International health agreements*?

* The World Health

Organization’s constitu-

tion defines health as
“a state of complete
physical, mental and
social well-being and
not merely the absence
of disease or infirmity.”

Trade regimes are only one set of international rules to which Canada
has agreed to adhere. Other treaties require that Canada implement ef-
fective tobacco control measures, and that she protect the health of her
citizens.

The Framework Convention on Tobacco Control

Among the international undertakings Canada has made are a number
relating to health. One of the most recent of these is the new global to-
bacco treaty, the Framework Convention on Tobacco Control. On Novem-
ber 26, 2004, Canada ratified this treaty and on February 27, 2005 this
world’s first modern public health treaty came into effect.

The FCTC includes several specific obligations (like warning labels that
cover at least 30% of the cigarette package, bans on misleading labelling)
and general obligations (like implementing public education programs).
The objectives and guiding principles of this global health innovation are
a clear articulation of the importance that governments give to global
collaboration on tobacco control and to the breadth of measures that are
needed to “continually and substantially” reduce smoking.

Proposals to acquire and reprogram tobacco companies to reduce
smoking are entirely consistent with all FCTC obligations. They provide
government with an even broader scope of authority over the admin-
istrative, legislative, regulatory and executive measures that the FCTC
both encourages and obliges countries to take.

Other international undertakings

Health obligations are also included in a number of other treaties, in-
cluding human rights conventions. The “right to health” is recognized
explicitly or implicitly in a number of conventions (i.e. the Universal Dec-
laration of Human Rights, the International Covenant on Economic, Social
and Cultural Rights, and the Convention on the Rights of the Child).*

A recent report of the United Nations High Commissioner for Refu-
gees (UNHCR) Human Rights’ Committee on Economic, Social and Cul-
tural Rights >3 said governments violated that right when they failed to
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protect them from practices detrimental to health, including “marketing
and consumption of tobacco.”

Trade vs. Health

The obligations that Canada has undertaken through the Framework
Convention on Tobacco Control, and the International Covenant on Eco-
nomic, Social and Cultural Rights are no less than those entered into
under the World Trade Organization commercial treaties. Both sets of
agreements give Canada commercial and health rights and both impose
commercial and health obligations. Under international law, neither
treaty is subordinate to the other (although the convention is to give
more recent treaty, in this case the FCTC, precedence).

The FCTC is neither subordinate to, nor supreme over, international
trade agreements. It does suggest that the FCTC and other international
treaties can be coherent and mutually supporting. The very first line of
the FCTC speaks to the importance countries gave to health:

Preamble
The Parties to this Convention,
Determined to give priority to their right to protect public health

Article 2 explicitly reinforces the coherence between tobacco control
regimes and other (commercial) obligations:

Article 2

Relationship between this Convention and other agreements and
legal instruments

1. In order to better protect human health, Parties are encouraged
to implement measures beyond those required by this Convention
and its protocols, and nothing in these instruments shall prevent a
Party from imposing stricter requirements that are consistent with
their provisions and are in accordance with international law.

Canada thus has obligations to protect the right of its citizens to
health and to do so in ways which are not arbitrary or disguised restric-
tions on trade. We believe that the approach we propose does both.

Tobacco companies may appeal to international laws (like NAFTA,
which allows them to directly challenge governments) and may lobby to
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get friendly governments to intervene in trade tribunals on their behalf.
They would seek to use international law as they use domestic law to
defeat, weaken and delay measures that would reduce tobacco sales. In-
ternational justice, like domestic justice, should not let them succeed.

Financing the purchase

Underlying each of the proposed models for a new style tobacco sup-
plier is the assumption that the government would acquire the existing
operation through a purchase agreement. Such an acquisition could be
done voluntarily by presenting the owners/shareholders of the current
operations an offer they don’t want to refuse. The government also has
the power and authority to impose a purchase agreement.

The purchase cost of the industry could be financed by normal com-
mercial debt borrowed at the government’s borrowing rate, which is
lower than the private sector can obtain. The debt could be repaid over a
period of one to ten years by ordinary health program spending.

The price of transferring tobacco enterprises from private-interest
to public-interest hands, and the negotiations that would establish it,
are difficult to predict. Some guidance can be taken private sector ac-
quisitions in the past decade. In 1999, there were significant transfers
of ownership of all three transnational tobacco corporations operating
in Canada. Full ownership of Imperial Tobacco Canada Ltd was acquired
BAT, RJIR-Macdonald was sold by RJ Reynolds to Japan Tobacco, and 42%
of Rothmans, Benson & Hedges was sold from Rothmans to BAT and
then to other shareholders (under an agreement with Canada’s Compe-
tition Bureau).4

During BAT'’s sale of Rothmans shares, the value of one percent of
the Canadian tobacco market was set at $34 million dollars.?™> 26 At that
rate, the total value of the market would be $3.4 billion dollars. BAT’s
purchase of Imperial Tobacco set the price for one percent of the Cana-
dian tobacco market at $153 million.?'7 At that rate, the total value of the
Canadian market would be $15 billion dollars.
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Price in 2005: $0?

In late summer 2004, the Quebec government presented JTI-Macdonald
with a bill for $1.36 billion dollars representing the tax revenues lost as
a result of the company’s involvement in cigarette smuggling. JTI-Mac-
donald promptly filed for bankruptcy protection.

Legal actions against the corporations are growing. In 2005, the first
tobacco-related class action suits were certified (two in Quebec and one
in British Columbia). One province, British Columbia, has filed a suit seek-
ing to recover the costs of treating past and future tobacco caused dis-
ease. The federal government is also pursuing recovery for taxes lost as
a result of industry-organized smuggling.?® The RCMP has investigated
each of the companies for their role in smuggling, and charges have been
laid against four companies associated with JTI-Macdonald.*® These ac-
tions may significantly alter the value of the companies and may increase
the willingness of some shareholders to sell at a good price.

The government also has the authority to forcibly acquire proper-
ties. This sometimes happens when property-owners are reluctant to
relinquish their land for the development of a road, a railway, a nature
preserve or some other undertaking in the public interest. In such cases,
governments provide fair compensation for the value of these proper-
ties (NAFTA guarantees this right to investors). Fair compensation would
likely also include an evaluation of the financial risks to the industry be-
cause of legal action launched (and yet to be launched) by governments
seeking compensation for fraudulent tax evasion and health care costs,
and others launched (and yet to be launched) by individuals seeking
compensation for harm caused by the industry.

A portion of the purchase cost debt could be repaid by future revenues
from the sale of tobacco products. Since the consumption of tobacco
would decline more rapidly than it currently is declining, future streams
of revenue would probably be lower than they are currently projected by
the industry. However, costs would be lower than they are for existing
tobacco corporations in certain areas. For instance, there would be no
more need for tobacco litigation or lobbying, nor for the hundreds of mil-
lions of dollars per year that the industry currently spends on marketing
and promotion. These and other savings would balance out—perhaps
completely—the reduced revenues.
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* Tobacco tax revenues
for provincial and
federal governments
in 200-2004 were as
follows (in millions):
Newfoundland, $92.5,
Prince Edward Island,
$26; Nova Scotia, $162;
New Brunswick, $101.3;
Quebec, $923; Ontario,

$1,350; Manitoba, $190.4;

Saskatchewan, $176.7;
Alberta, $670; British
Columbia, $647; Federal
government, $3,350.

In addition to government expenditures and future revenue streams,
the conversion of the industry from for-profit to for-health could attract
social investment. Charitable foundations have partnered with govern-
ment—and have provided funding—to protect the environment in Can-
ada.There is also a possibility of allowing for equity financing along the
lines of the Community Interest Company described in Chapter 3. Some
of the ethical investing mutual funds in Canada and elsewhere may also
invest in this initiative. Having a variety of stakeholders would increase
independent scrutiny of the enterprise, not to mention determination by
more sectors to make it work.

Purchase of the tobacco corporations by the government would be a
sound financial undertaking for government. Firstly, the investment in
health would pay off in greatly reduced health care costs from tobacco-
induced illness. Second, the profits from the industry, once they paid off
the debt, could contribute significantly to government coffers. A formula
set in the legislation could divide these revenues between the federal
government and participating provincial governments in proportion to
the success each province has in reducing its tobacco consumption rate.

The cost of inaction is even higher

If buying tobacco companies seems expensive, the cost of allowing them
to continue to serve private-interests is no less costly.
The cost to the Canadian economy of smoking, estimated for 1991

was $15 billion,?2° (

a more recent estimate would likely be higher). One
in five Canadian deaths is a result of smoking (as are one third of all Ca-
nadian cancers).?” The human and financial cost of leaving business cor-
porations in charge of supplying cigarettes is far greater than the cost of

removing them.

Smokers pay dearly—but get little in return

Every year, Canadian smokers open their wallets to purchase cigarettes
and provide federal and provincial governments with $8 billion in taxes.*
For every dollar paid in tobacco taxes, less than three cents is returned by
governments into programs aimed at helping smokers quit, finding ways
of reducing the harms of smoking, protecting young people from tobac-
co marketing or protecting Canadians from second-hand smoke.?*
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Tobacco taxes could be made available to finance the acquisition of
tobacco companies in order to improve smoker’s health. It would take
very little time for the entire costs of the acquisition to be recouped from
these funds (an acquisition cost of even $15 billion would require less
than two years’ tobacco tax revenues).

The full impact on social justice, government finance and public pol-
icy dimensions of a temporary diversion of tobacco taxes from general
revenues into a program that benefits the taxpayers involved are con-
siderable, and well beyond the scope of this initial review. How willing
are governments to forego tobacco taxes? How willing are they to direct
taxes into a program to prevent disease instead of treating it? Would this
proposal—considering all the health, productivity, litigation, exported
profits, advertising and other costs—be more expensive or cheaper to
the Canadian economy than the status quo? These and other questions
merit public consultation and further study. We simply note that the fi-
nancial costs would be manageable.

Litigation and other risks

Significant in any discussion of tobacco industry finance is the financial
risk from current and potential future litigation. The member/sharehold-
ers, directors and managers in the new organizations would need to be
legislatively protected from lawsuits for the past wrongs of the for-profit
tobacco industry. This protection would not extend to past directors and
managers of course, nor to parent corporations.

In compensation for removing some of the potential sources of com-
pensation for tobacco victims, a Tobacco Victims Assistance Fund (TVAF)
could be established to provide assistance to the victims of past industry
wrongs. The cost of funding and administering the TVAF would be cov-
ered by the increase in net present value of the public interest manufac-
turer when this portion of its costs of future litigation risks is capped.
Thus the value of the TVAF would represent the discount that the finan-
cial industry already places on domestic tobacco corporations owing to
their litigation risks.
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A smooth transition

Changes in ownership of corporations happen all the time. Transfers of
corporations, including transfers to or from governmental, generally are
carried out in a manner that results in business-as-usual during the tran-
sition. In the immediate short term such changes only affect ownership
and top-end management. The change is seamless to suppliers, workers,
contractors, buyers, end-use consumers and other stakeholders.

Canadians of a certain age will remember that during the purchase
by Petro-Canada of BP Canada and Petrofina, the gas continued to flow
at the pumps while the Petro-Canada signs were put up. Younger Ca-
nadians who buy gas at Petro-Canada might not have even noticed its
more recent privatization. Throughout both transitions, Canadian motor-
ists continued to purchase gas for their cars, and the work of the thou-
sands of Petro-Canada employees continued uninterrupted.

The tobacco market can also be transferred to public interest man-
agement just as smoothly. As was the case with Petro-Canada, smok-
ers won't notice anything about the pack of cigarettes they buy on the
day of the transition. They didn’t notice any changes when Imperial To-
bacco and Rothman’s were sold in 2000. Cigarettes will change, but in
the short run they would be sufficiently similar to those currently on the
market that smokers would not feel a need or desire to switch to illegal
or smuggled cigarettes. As noted earlier, those who work for tobacco cor-
porations would continue to do so at least during the transition period,
although some of them (e.g. those involved in marketing and product
formulation) would immediately be working towards different goals.

After the transition, a series of changes would occur. Some of these
changes would happen immediately. For instance all marketing and
promotions would cease, and the people involved would be directed to
turn the energies around by 180 degrees. Executives engaged in collud-
ing with smugglers, making product formulation changes that increase
consumption, and creating attractive new brand and packaging formats
would be re-directed.

Some changes would happen as soon as possible after the transition.
For instance packaging would be changed as fast as it could be designed
and manufactured. Smokers would still be able to identify their brands
in the immediate term, but attractive features would be removed and
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warnings increased. Counter-marketing and de-branding strategies
would be designed, tested and implemented. Industry documents would
be released to the public.

And yet some other changes would need to happen literally “yester-
day.” For instance, any unusual contracts entered into by tobacco cor-
porations in the lead-up period to the transition would be retroactively
dissolved by the legislation (without compensation). Assets unusually
encumbered or transferred during that period would be re-appropriated
without compensation, and any assets the value of which has been re-
duced or encumbered would be the subject of compensation proceed-
ings against former tobacco corporation directors and domestic and for-
eign parent corporations. Incentives and compensation could be made
available to retailers and others who choose to break their agreements
with tobacco corporations before the legislation is proclaimed.

The long-term future for the new system

In the longer term, as tobacco consumption in Canada reaches near-zero
levels, vastly lower levels of production would be required. However, it
would remain important not to allow foreign tobacco corporations to
begin marketing to future generations of Canadians. Thus the public-in-
terest tobacco system would continue to be the sole provider of tobacco
products in Canada, and would continue its mandate of reducing tobac-
co consumption.

It would also assist in the phasing out of tobacco in other countries.
There are 191 other member states of the World Health Organization
that could all benefit from Canadian success and expertise in phasing
out tobacco in their countries. If and when the rest of the world catches
up in managing the tobacco epidemic, and the global trade in tobacco
is completely eliminated, plans can be made for permanent bans on to-
bacco production and sales, and the orderly wind-up of the tobacco sup-
ply function. Along the way, new opportunities would be created for new
lines of work borne of the experience of the planned phase-out of to-
bacco in Canada, e.g. social marketing of other healthy or socially-worth-
while products and services, such as healthy eating, fitness, environmen-
tal protection, social housing, mass transit, etc.
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There are many options for what a health maximizing, consumption
reducing tobacco manufacturer could look like. We have attempted to
illustrate the range of possibilities by discussing three different options
above—the private sector—public interest model, the Crown corpora-
tion model, and the government licensing agency model. Again, these
models are not policy prescriptions so much as illustrative options.

The broader discussion of this chapter illustrates that it is both pos-
sible and desirable to transform the industry. While current tobacco cor-
porations would likely challenge that transformation in court, it is much
less likely that they would win. Constitutional legislation can be passed
in compliance and furtherance of our international obligations, and fi-
nancing can be arranged in a number of ways. The transition would be
smooth, and the impacts of such a transformation could be positive for
the overwhelming majority of stakeholders—smokers and their fami-
lies, employers, tobacco farmers, taxpayers, and even tobacco corpora-
tion shareholders.

And the transformation would allow us—finally—to put in place
long-identified measures that would help reduce smoking. These mea-
sures have been blocked by tobacco corporations up to now. With this
transformation, they would become possible. The following chapter
briefly describes some of these measures.
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SIX

Taking ownership
of the problem

The social problems created by tobacco consumption are
complex...innovative legislative solutions are required to address
them effectively.

Supreme Court of Canada Justice LaForest **3

How far do we want to go?

A decade ago, it seemed impossible to imagine a smoke-free Canada. At
our current rate of progress, it is almost around the corner—if we can
keep tobacco corporations from interfering.

In the mid 1990s, suffering from the setbacks of smuggling, tax roll-
backs and unfriendly court judgments, health promoters found it diffi-
cult to talk about ambitious goals to reduce smoking. In those years it
was hard to track the number of smokers (because the government had
suspended surveys for a number of years) or the number of cigarettes
smoked (because high rates of smuggling made official sales figures very
suspect). The progress that resulted from the 1980s initiatives (includ-
ing bans on advertising, high taxes and new health warnings) seemed
to have stalled.

At the end of the 1990s, federal and provincial health officials and
non governmental organizations regrouped to review the framework of



the comprehensive plan they had adopted in 1985, the National Strat-
egy to Reduce Tobacco Use. That strategy had set goals to reduce the
number of Canadian smokers to 27% of the adult population in 1996 and
24% in 2000,%*4 During discussions about renewing the strategy, there
was little hope in the air that these targets could be met, let alone that
more ambitious targets could be established. The whole notion of set-
ting measurable goals was quietly dropped and the renewed strategy
document, New Directions in Tobacco Control, published many months
later, included no measurable goals.?*>

Health Canada, however, was required by Treasury Board to identify
goals when appealed to cabinet for new resources for tobacco program-
ming two years later. Without public consultation, it set a 10 year target
for five areas of activity. By 20m, its strategy aimed to:2®

reduce the number of people who smoke from 25% to 20% of the
population;

decrease the number of cigarettes sold by 30%;

increase retailer compliance with laws on tobacco sales to youth
from 69% to 80%;

reduce the number of people involuntarily exposed to environmen-
tal tobacco smoke in enclosed public spaces;

explore ways to mandate changes to tobacco products to reduce
hazards to health.

Most of these goals are being achieved well ahead of schedule. In the
five years since the strategy was adopted:

« Smoking prevalence fell to 20% within four years
Statistics Canada surveys report that, in the first half of 2004, the per-
centage of adults who smoked had fallen to 20% (and 16% in British
Columbia).?*” The average rate of decline over the past five years was
just under one percentage point per year.

« Cigarette sales fell by 20% within four years
Imperial Tobacco annual reports state that the number of cigarettes
sold (which are higher than Statistics Canada’s industry reports as
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they include estimates of non-reported sales) had decreased by 10
billion cigarettes between 2000 and 2004. The average annual rate

of decline over the past five years was 5% per year.228

« Retailer compliance has reached its 80% goal
Health Canada’s survey of retailer compliance with the ban on sales
to youth for 2004 reported that the goal of increasing retailer compli-
ance had increased to 80%.%*?

» The number of Canadians living in smoke-free jurisdictions increased
from under 1 million to over 7 million within five years
Twenty-three percent of Canadians live in jurisdictions where smok-
ing is banned in all indoor public places (without exceptions for
bars, casinos or designated smoking rooms) and almost 60% live in
places where it is possible to go to restaurants (but possibly not bars
or casinos) without being exposed to cigarette smoke.?3° If the leg-
islation now promised by the governments of Ontario, Quebec and
Newfoundland is brought into place, the percentage with complete
protection will increase to 75%. This will be a so-fold increase over the
protection in place at the beginning of 2000, when British Columbia
had the only municipalities with 100% smoke-free laws (the Capital
Regional District of Victoria, North Vancouver and White Rock).

Tobacco use in Canada is falling at the fastest rate in history. If the
percentage of Canadian smokers and the number of cigarettes sold con-
tinue to fall at the same pace as they have over the past five years, then
smoking will disappear in Canada within 15 - 20 years.

If Health Canada were to renew its goals with new 10 year objectives
based on its recent success, it could plan to:

» reduce the number of people who smoke from 20% to 10% of the
population by 2015;
« decrease the number of cigarettes sold by 65% by 2015.

Despite these remarkable successes of the past five years, there are
few Canadians who are either predicting or planning an end to tobacco.
The rosy scenario of these projections is not one that has been put for-
ward by any major health agency or government department.
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There is currently no consensus that tobacco use can be eliminated,
nor even an agreement that ending tobacco use is desirable.

Progress against tobacco use proceeds by such small increments that
many, if not most, tobacco control experts do not accept the elimina-
tion of tobacco use as a realistic goal, at least in the foreseeable future.
The research and policy communities are more or less silent in projecting
schemes to end tobacco use. The journal Tobacco Control has published
not a single article on the subject in over 10 years.?3!

Even the modern institutional imperative of setting goals and creat-
ing mission statements has not encouraged health authorities to iden-
tify a timeframe in which the goal of eliminating tobacco use could be
entertained. The Canadian government tobacco strategy, for example,
sets 10 year goals (aiming to reduce smoking prevalence to 20% and con-
sumption by 30% in 2010), but articulates no longer-term goal to reduce

smoking to a lower level.?3

Smoking Rates in Canada
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In the absence of long-range planning to eliminate tobacco use, long-
range public health proposals have emerged which explicitly provide for
continued tobacco use. Tobacco corporations aren’t the only ones plan-
ning for continued high levels of tobacco use (that is to say, greater than
15% prevalence). Some health researchers foresee the need to plan for a
long-term nicotine market, where nicotine is provided in safer forms than
combustible cigarettes. To do this, some propose that therapeutic drug
regulation be liberalized for harm reduction ®33 purposes, or that new in-
stitutions (such as a special regulatory agency >34 or a tobacco distributor
monopoly ?3%) be established to manage the supply of cigarettes.

Whatever the goal of their governments or health agencies, Cana-
dian citizens are unequivocal that they want tobacco to go away and
that they want governments to do more to make it happen.

In September 2004, the polling firm Environics asked Canadians “Do
you strongly agree, somewhat agree, somewhat disagree or strongly dis-
agree that governments should develop new ways to phase out smok-
ing within 25 years?” The answer was clear; 85% of Canadians strongly or
somewhat agreed with the statement, and even among smokers, three
times as many agreed as disagreed.

“Do you strongly agree, somewhat agree, somewhat disagree or
strongly disagree that governments should develop new ways to
phase out smoking within 25 years?”?3%

All Smokers

Strongly agree 60% 48%
Somewhat agree 25% 28%
Somewhat disagree 6% 10%
Strongly disagree 8% 13%
DK/NA 1% 1%

We do not yet have a way of knowing whether it is possible to elimi-
nate tobacco use, or even how best to reduce it to the lowest levels pos-
sible. But we do know that as long as tobacco corporations are working
against us, whatever goals we set are harder to reach.
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Overcoming the barriers

One reason health authorities and their civil society partners may be re-
luctant to set ambitious goals is an implicit understanding that, as long
as tobacco corporations manage the supply of cigarettes, they may be
expected to continue to find ways to overcome the measures that have
brought these successes. Our collective memory, as we saw earlier, in-
cludes many examples of tobacco corporations being able to stop pub-
lic measures in their tracks. Those they couldn’t stop, they would simply
sidestep or adapt and turn to their own advantage (as they did with low-
tar cigarettes and measures to prevent young people from smoking).

Another reason for such reluctance may be a concern that the mea-
sures we are using may have run their course, and that the smokers who
remain are resilient to the effect of high taxes, smoking bans and other
encouragements to quit. Those for whom these measures work may
have already quit, and those who have not yet quit may need different
programs and policies, which we have not yet developed, let alone imple-
mented.

A third reason given against planning to end tobacco use is a belief
that it may not be possible for some people to quit. Some special popula-
tions (schizophrenics, street people, aboriginal populations) have been
identified as less able to overcome nicotine addiction than other Cana-
dians.?37

None of these reasons suggest that there is a spirit of defeat, a lack
of courage or other unwillingness among governments and other health
authorities to set ambitious goals for public health. They do suggest an
implicit awareness that if we want to keep up our current pace of prog-
ress we will need to find a way to stop the companies from thwarting our
efforts, to develop new programs and policies and to address the differ-
ing needs of smokers.

A non-profit public-interest approach to providing cigarettes can
meet these challenges—and do more, besides.

Changing the tobacco market from one where cigarettes are supplied
by business corporations programmed to maximize profits to one where
cigarettes are supplied by a public interest agency mandated to phase
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out smoking would be transformative. There would be a profound struc-
tural change in the programming and behaviour of those who supplied
cigarettes (even if many of the same individuals were involved). The re-
lationships between cigarette makers and governments, communities,
and smokers would bear no relationship to our current reality.

With such a profoundly different scenario, it is impossible to detail
with any certainty what would happen if the changes we propose were
put in place. But the exercise of identifying what would likely happen
shows how important (we would argue necessary) this transformation
is.

Putting tobacco companies under direct public control could:

¢ End the war between big tobacco and public health

The struggle between money and health has been fought over ciga-

rettes for so long that it is difficult to imagine that a ceasefire could

ever be achieved. Nonetheless, sustainable peace has emerged out of
far greater conflicts (the European Union is an example), and govern-

ments have, as we have seen, the power and authority to impose a

peace on the tobacco conflict.

The benefits of ending this struggle would be immediately felt.
Health Canada and other regulators have been seriously hindered
in their ability to implement or even develop new health protection
policy because the near-certainty of the tobacco industry launching
a court challenge creates a policy chill. As soon as those who make
and sell cigarettes share the same goals as health departments, these
challenges will end. Measures, like plain packaging or bans on “light”
cigarettes, which have been put on indefinite hold could be put into
place in quick measures.

» Tap the secret knowledge of tobacco experts
Many of the Canadians with the greatest knowledge about cigarette
design and the most advanced marketing research into smoker’s
behaviour area currently employed by tobacco corporations. By reas-
signing these individuals to the task of ending smoking, instead of
making money, their unique knowledge could be brought into the
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effort to save lives. This latent capacity, once released into public ser-
vice, could help develop new generations of public interventions.

Increase innovation

Many important innovations in tobacco control (like picture-based
health warnings) were either initiated or pioneered by Health Can-
ada and other public health agencies. These innovations emerged
despite the perceived difficulties of “government innovation.” Even
higher levels of innovation would be possible if cigarettes were sup-
plied by a public interest tobacco corporation, working in an inte-
grated way with government health agencies and other partners to
reduce smoking.

For example, government innovation is currently limited by the
barriers on running regulatory experiments. Because federal law ap-
plies equally across Canada the measures that are put in place for one
region have to be put in place for all regions. This makes it difficult to
test-market innovations, to compare approaches or to experiment
with approaches. A tobacco company that shared the same goals as
government would be free to use its administrative authority to re-
search, experiment and develop new approaches.

Meet the needs of special populations
Not all smokers are the same. Tobacco companies know this, which is
why they package essentially the same cigarette to appeal to differ-
ent segments of the market. A tobacco company that was trying to
get smokers to quit could use this ability to tailor its de-marketing of
cigarettes to different populations.

For example, many health programs currently use the “stages

238 to address the different needs or different

of change” approach
willingness of smokers to move towards quitting. This approach sep-
arates smokers into five categories: those who are not thinking se-
riously about quitting and are not interested in any kind of help (pre-
contemplation), those who are thinking about quitting sometime
within the next six months (contemplation), those who are getting
ready to quit (preparation), those who have recently quit (action) and
those who have quit and are staying quit (maintenance). A tobacco

manufacturer trying to move smokers into quitting and trying to im-
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prove the ability of ex-smokers to stay quit may find ways of using
these distinctions to support the work of those running programs to
assist quitting.

There are other ways in which the special needs of some popula-
tions could be reached. Smoking rates are often very heavy among
disadvantaged groups (like the homeless or mentally ill). A tobacco
company that has the responsibility to helping such smokers quit
(and not the responsibility to exploit their disadvantage to increase
the profits of shareholders) would have the authority, responsibility
and economic ability to provide free or heavily-subsidized nicotine
substitutes to these communities with special needs.

* Meet the needs of smokers

Public measures to reduce smoking are, generally speaking, popu-
lation health interventions. That is to say, they are focused on com-
munity-wide changes, rather than focusing on individual behaviour
change (although the community change includes the aggregate of
many individual changes). Because of this, governments are often
seen to be doing things to smokers (like increasing taxes or reduc-
ing the places where people can smoke) instead of doing things for
smokers (like providing help in quitting). The reasons governments
take this approach is because it is both more effective and more eco-
nomic than, for example, setting up smoking cessation clinics (al-
though some governments, like the United Kingdom Department of
Health, have invested heavily in a stop smoking service >39).

Once the market is transformed into one where those supplying
cigarettes are integrated members of a public health community,
there would be a vastly greater shared ability to meet the varying
needs of smokers. Those who did not want to quit could be provided
with constant and supportive information about reducing the harm
to their health through the use of less harmful products, as well as
incentives to use those products. Those who wanted to quit could be
provided with constant and supportive information about quitting,
as well as direct assistance tailored to their own preferences.

Smokers would no longer receive conflicting information from
cigarette suppliers and their physician or local health unit.
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Comparison of proposed model with current situation

Canada’s current Public interest tobacco industry
comprehensive strategy

RELATIONSHIP BETWEEN SUPPLIER AND HEALTH AUTHORITIES

Antagonistic Integrated and collaborative

PRODUCTS SOLD

Branded tobacco products (other ~ Tobacco products progressively

products that deliver nicotine designed, manufactured, packaged
are regulated under different and delivered in ways that facilitate
authorities) quitting and discourage uptake

ASSUMPTIONS (STATED AND UNSTATED)

It is not feasible or practicable It is possible to end tobacco use
to end tobacco use once there is no financial interest in

. maintaining it
Supply-side approaches should

not be used Tobacco companies will continue to
undermine tobacco control meas-

Tobacco corporations do not . . .
ures and will sustain smoking

have a legitimate role in the

development of public health Trade agreements do not prohibit

strategies to reduce smoking establishment of monopolies if
doing so achieves justifiable health
objectives and if compensation is
provided

Acquiring tobacco supply increases
capacity to innovate to achieve
public health goals

COMPLETE PUBLIC INTEREST CONTROL OVER

Distribution, promotion,
packaging, pricing, product design,
manufacture, retailing

SOME PUBLIC INTEREST CONTROL OVER

Promotion, packaging, pricing,
product design



Comparison of proposed model with current situation

Canada’s current
comprehensive strategy

MARKET INSTRUMENT

Public interest tobacco industry

Multinational corporations

Domestic tobacco companies

HEALTH GOAL

Non-profit tobacco monopoly

Reduce mortality and morbidity
associated with tobacco

POLICY GOAL

End mortality and morbidity
associated with tobacco

Reduce the demand for cigarettes

Protect public from second-hand
smoke

STRATEGIES EMPLOYED

Phase-out tobacco use

Regulated sale of tobacco
product (restrictions on
advertising, mandatory health
warnings)

Higher prices through taxes
Health promotion

Smoke-free indoor work and
public places

Curbs on smuggling

ANALAGOUS TO

Continued measures from
comprehensive strategy as
appropriate

Public interest control over complete
tobacco supply chain

Integration of cigarette design,
manufacture and supply with
programs and policies to reduce
smoking

Consumer protection law

TOBACCO INDUSTRY TRIES TO:

Public water, sanitation and health
systems

Maximize profits within a
regulated market.

TOBACCO WORKERS DIRECTED TO:

Help smokers quit as quickly as
possible and prevent tobacco uptake

Increase profits for tobacco
corporations

Help smokers quit as quickly as
possible and prevent tobacco uptake



» Resolve the ambiguity of government’s intentions
A system as vast and as complex as government will almost inevi-
tably include a number of inconsistent policies and incoherent prac-
tices.

This is certainly true for tobacco. For example, the federal govern-
ment which, with one agency (Health Canada) tries to reduce the
number of people who smoke, invests in tobacco companies with
another (the Canada Pension Plan). Concern about government’s ap-
parent ambivalence to tobacco may weigh down public willingness
to adopt new measures. Not infrequently, Canadians complain “if the
government really wanted to get rid of tobacco, they would ban it,”
or “the government doesn’t really want to get rid of tobacco because
they are so dependent on cigarette taxes.”

The proposal for the purchase of tobacco companies and the
re-direction of their operations to meet health goals would create
a far higher degree of policy coherence. The role of high cigarette
prices/taxes would be clearly articulated in legislation as a way of
financing the removal of tobacco companies and of discouraging use.
Legislated goals on reducing smoking, with the goal of phasing out
both smoking and cigarette taxes, would clarify that there is no am-
bivalence about maintaining cigarette tax income or about ending
tobacco use.

Create a more cohesive society

One of the difficulties of governments is that they must represent the
needs of all citizens, even when those needs are clearly at cross-purpos-
es.

It’s not only politicians who feel the tension between conflicting so-
cial groups. Today’s cigarette market pits the specific economic interests
of tobacco farmers and employees of cigarette companies against those
of the general economic, social and health interest of the community.
This conflict can be resolved by bringing these citizens together in collec-
tive purpose.Tobacco farmers and tobacco workers know that their long-
term employment prospects are not good. They also know that their eco-
nomic well-being is tied to a product which is, gently put, controversial. A
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planned tobacco phase-out program would be able to include measures
for an orderly and dignified transition of these workers into other sec-
tors. No longer would the economic needs of these Canadians be pitted
against the health needs of others.

Tobacco policy measures—what is good enough?

Some may ask “Do we really need to transform the industry? Can’t we
just continue with existing policy instruments?” As we saw, we have had
some successes. However, a decline in the number of Canadians smoking
from 6 million to 5 million after 40 years of effort does not exactly justify
resting on our laurels.

It is clear that tobacco consumption isn’t going down by itself. It is
going down because it responds to the application of policy instruments.
If policy instruments are made more comprehensive or applied more
rigorously, then consumption will go down further. When policy instru-
ments are removed or even just relaxed, consumption will level out or

increase.?4°

There is a direct relationship between the application of
policy instruments, and the consumption levels of tobacco. If we want to
continue the current declines in consumption rates, we need to continue
to apply policy instruments more comprehensively and more rigorously.

Yet some policy instruments can only be used to a certain point. They
tend to have a declining rate of return. For instance, when in-store pro-
motion is curtailed as much as possible, then no further gains will be
made from that instrument. When packaging contains as large warning
labels and as little brand content as possible, then no further gains will be
made from that instrument. When prices are so high that reductions in
licit sales are matched by increases in illicit sales—even with enhanced
funding for enforcement—then further increases will not reduce con-
sumption. So we need to be able to use additional policy instruments.
Industry transformation is one such instrument.

If the industry is transformed by being placed in publicinterest hands,
a much fuller spectrum of policy measures can be used, as we saw above.
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This helps overcome the limits on policy measures that is imposed by
the policy chill or court decisions that result from private-sector chal-
lenges to public health law. In 1995 the tobacco industry’s challenge of
the Tobacco Products Control Act resulted in the striking down of several

241

of the Act’s key advertising provisions.** A new Tobacco Act was subse-

quently adopted in 1997, and the industry has now also taken this one to

court.?4?

Clearly the tobacco industry, through litigation (not to mention
lobbying) imposes limits on what policy instruments can be used, and to
what extent they can be used. And the category of “what can be used”
is limited.

Is “what can be used” good enough? Is what the industry will allow
us to use good enough? No.

We need to have the best possible policy measures for reducing to-
bacco consumption. We need to have the best possible measures for pre-
venting uptake. We need to have the best possible measures for support-
ing smokers in their efforts to quit. And we need to have no interference,
no counter-messages, of any sort, direct or indirect. Anything less than
the best is not good enough for tobacco victims, present and future. Any-
thing less than the best is not good enough for their families. We owe it
to them to obtain and use the best possible measures.

And it should be clear by now that with our current for-profit, con-
sumption-expanding industry,we don’t have the best possible measures.
Indeed, we can’t have the best possible measures. And what we do have,
in plentiful supply, is interference and counter-messages.

Plan for the unexpected

Some would say removing the for-profit corporations from the manu-
facture of tobacco is a good idea, but impossible. Lots of things are im-
possible until they happen: the four-minute mile; the fall of the Berlin
wall; the end of Apartheid, putting a man on the moon; and a baby’s first
steps.The fact is that corporations have been broken up, bought out, and
entirely removed from many sectors in the past, many times, for hun-
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dreds of years. The fact is that many positive achievements look impos-
sible until they are done.

Many of the achievements we have already made with tobacco
looked impossible at one time.

In today’s policy climate, with the adoption of the Framework Con-
vention on Tobacco Control, it is difficult to imagine societies being will-
ing to allow tobacco to be sold with virtually no controls, to imagine
people smoking in buses, airplanes, university classrooms and doctor’s
offices. Yet these were the circumstances in Canada only 20 years ago.

It is equally—or more—difficult to imagine a House of Commons
poised to ban cigarettes. Yet this was the circumstance a century ago.

Proposals considered “politically unfeasible” thirty years ago (like ban-
ning advertising) are now codified in international treaties. Ideas once
dismissed as “unacceptable” to Canadian communities (like smoke-free
bars) are now well on their way to becoming the norm across Canada.

Policy in areas other than public health has experienced similarly tu-
multuous change (only 20 years ago, Petro Canada and Air Canada were
owned by government, and foreign investments were subject to more
stringent government review). In light of our own political life experi-
ence, dismissing any proposal as being too unrealistic to warrant consid-
eration is arguably short-sighted.

Circumstances may demand that governments have a
new way of managing tobacco supply

Although the push for change to how tobacco is managed may come
from public health agents, the impetus that moves governments to
implement these changes may come from very different sources. It
may be the collapse (perhaps due to lawsuits) of tobacco corporations
or the decision of tobacco corporations to withdraw from a market that
requires governments to develop mechanisms to manage the supply of
cigarettes.

A crisis in the tobacco market is an opportunity for new ways of man-
aging tobacco. Recent experiences suggest that such crises do occur:

* In 1990, the collapse and reformation of the soviet economy resulted
in a shortage of cigarettes in Russia, and anxious smokers expressed
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their concern through riots and blockades. President Mikhail Gor-
bachev,in need of a solution, asked for foreign help,and the American
tobacco companies airlifted 34 billion cigarettes.?#3 This market crisis
was the transition point where control of Russia’s tobacco market
was transferred from government control to that of tobacco transna-
tionals.

* In the late 1990s, a Canadian provincial government was told by to-
bacco corporations that they would “pull out” of the province if a cer-
tain policy initiative was implemented.?#4 In the absence of a backup
plan, that government chose not to implement the measure rather
than find an alternative way to manage the cigarette market.

 During the early 1990s, the Canadian government intent to increase
the price of tobacco through taxation was undermined by high vol-
umes of smuggling. The perception that up to 30% of cigarettes
smoked in Canada were illegally-sold and purchased, and that the in-
crease in smuggling would have knock-on effects on crime rates and
violence prompted the Canadian government to regain control by re-
ducing taxes in most regions of the country. Unlike other smuggling
scenarios,where the cigarettes areimported from other countries, the
cigarettes smuggled into Canada at this time originated in Canada.
Had the government had alternatives to control the complete supply
of tobacco products, more options would have been available.

¢ In September 1995, the Supreme Court of Canada struck down the
Tobacco Products Control Act and the government was caught (or at
least appeared to be caught) flat-footed, without options to respond
to the court decision other than by amending the laws on tobacco
advertising. The Court ruled that the government had not demon-
strated that it was necessary to infringe on the charter-protected ex-
pression rights of the tobacco companies in order to protect youth
from inducements to smoke. Had the government developed ways of
managing the tobacco market (as opposed to regulating the tobacco
market) to meet this objective, they may have been able to reply to
the court decision with stronger measures, not, as it turned out, a
weaker law. Of course, if a public-interest tobacco manufacturer had
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already been in place, the law would never have been challenged in
the first place.

e On March 21, 2003, lllinois judge Nicholas Byron ruled that Philip
Morris/Altria deceived Illinois smokers of Marlboro Lights by market-
ing that brand as being safer than full-flavor cigarettes, and levied a
US$10 billion fine against the company. When the appeal bond was
set at $12 billion, Philip Morris/Altria threatened bankruptcy.?4> Un-
prepared for this outcome, several states began to pass legislation
which capped bonds to ensure that tobacco companies could keep

operating.?4°

e In the summer of 2004, JTI-Macdonald asked to be placed under
bankruptcy protection, saying it could not afford to make the pay-
ment demanded by the Quebec Ministry of Revenue as compensa-
tion for taxes that were unpaid as a result of the company’s involve-
ment with smuggling in the early 1990s.247

Some of these events suggest there are scenarios under which gov-
ernments can acquire tobacco operations at little or no cost. All of them
suggest that governments should be actively planning ways of putting
tobacco supply under public management.

We may be forced to act. Tobacco corporations could well go out of
business because of their heavy litigation liabilities. On the other hand,
we may not be forced to act. The existing industry may just goon asit is
doing today for decades.

It’s our choice—and our responsibility

We're at a crossroads. The path we are on we share with a for-profit in-
dustry that limits policies, creates extra costs and causes more deaths.
We can change course, increase cooperation and reduce costs, disease
and death. We can take either road. Every day we don’t chose the healthy
road, more people die.
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So, while a positive, pro-health industry is ours if we choose it, we
also have the choice of keeping the same old industry that we have to-
day—the same old industry that lies to the public and to their elected
representatives, works to create new addicts and retain old ones, lobbies
and litigates to undermine public health measures, breaks the law, and
seeks to expand sales of a deadly product.

More tobacco or less tobacco—a choice we face every day

We know that tobacco will be with us in the short term, and likely the
medium term. There is no doubt that tobacco will be sold in Canada in
coming years. The question we face is who should be selling that tobac-
co.The answer to the question of who sells will also determine how much
gets sold. It is true that even a small amount of tobacco being sold will
kill people. But a for-profit industry will sell more of it, and a for-health
industry will sell less. The more tobacco is sold, the more Canadians will
get sick and die. When less tobacco is sold, fewer Canadians will get sick
and die. We could term the difference in deaths between these two sce-
narios the “for-profit death increment.”

The question of who should sell tobacco is one we face every day. It is
not a question we can escape by pretending it is not there. The question
is there, right in front of us—today and every day. Every day we pretend
that question is not there, or that we don’t have to answer it, is another
day we allow for-profit tobacco corporations to continue to expand their
markets and recruit new smokers.They are successful in this; they recruit
another 200 Canadian youth every day.?4®

Every day we allow that to happen, we guarantee that more tobacco
will be sold to future generations. Every day we allow that to happen, we
condemn more of our children and our grandchildren, and their loved
ones, to cancer,emphysema, heart disease, and finally a premature, trag-
ic death.

We deliberately say “every day” because the fact is that even one day
makes an enormous difference. Every day, over 125 Canadians die from
tobacco. What if we had transformed the tobacco industry 40 years ago,
when the evidence of tobacco’s health impacts was mounting? How
many people who have died from tobacco-related illness since then
would be alive today? How many families would still be complete?
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It’s up to us—not Big Tobacco—to do things differently

As discussed earlier in this book, in trying to sell a larger number of ciga-
rettes (which will kill a larger number of people) tobacco corporations
are not being evil. They are no more guilty of wrongdoing than a ball is
guilty of rolling down a slope. Corporations are not capable of being evil,
and they are not capable of being good; they are inanimate instruments
incapable of any moral judgment or culpability. They have no choice in
the matter.

Ultimately, corporations are simple, rule-driven instruments. We can
thus predict what a corporation will do in a given situation. Tobacco cor-
porations won’t change their behaviour in ways that reduce tobacco use,
because they can’t change their behaviour in this way. They will go on to
maximize share values, profit and tobacco sales in the future. We know
this.

We are the only ones who can change tobacco industry behaviour.
Corporations can’t and won’t change it. Their directors and managers
can’t and won’t change it. Only we can. We make a decision on this sub-
ject every day, whether we choose to acknowledge it or not, whether it is
an explicit decision or a tacit decision.

Because we are the only ones who can make the decision, and be-
cause we do in fact make the decision every day, it is not just our choice
what the future tobacco industry and the future tobacco death rate will
look like. It is our responsibility.
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Key indicators of

progress against tobacco

1965 1970 1975 1981
Percentage of Canadians over 15 years of age who smoke
49.5 46.5 44.5 395
Percentage of Canadians aged 15-19 who smoke
46 49.5 49.5 43.5
Number of Canadians over 15 who smoke
6.5 min 6.9 min 7.6 min 7.6 min
Number of cigarettes sold
52.9 bin 58.4 bin 64.3 bin 71.3 bin
Number of cigarettes per capita (over 15) sold
4,049 3,940 3,754 3,685
1985 1990 1995 2000 2004
Percentage of Canadians over 15 years of age who smoke
34 31 26 24 20
Percentage of Canadians aged 15-19 who smoke
27.5 21 24 25 20
Number of Canadians over 15 who smoke
6.9 min 6.8 min 6.1min 6 min 5.1min
Number of cigarettes sold
65.8 bin 53.8 bin 50.8 bin 49.5 bin 39.6 bin
Number of cigarettes per capita (over 15) sold
3,222 2,444 2,159 1,996 1,510

Sources:

1965-1986: A Critical
Review of Canadian
Survey Data on Tobacco
Use, Atti-tudes and
Knowledge, Health and
Welfare Canada, 1988;
1990: Canada’s Health
Promotion Survey 1990:
Technical Report, Health
and Welfare Canada,
1993; 1995 General
Social Survey, Statistics
Canada; 2000, 2005
Canadian Tobacco Use
Monitoring Survey,
2000
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