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Demanding a Fair Share

Protecting Workers’ Rights
in the On-Demand Service Economy

Introduction

Ontario’s Changing Workplaces Review spent two years examining legis-
lative changes that are needed to update the provincial Employment Stan-
dards Act, 2000 (“EsA”) and Labour Relations Act (“LRA”) to ensure that the
law provides meaningful protection in the 21% century economy.*

These key workplace laws were developed in an era dominated by male
standard employment relationships — full-time, year-round, permanent jobs
with a single employer. But with the rise of the service economy, precarious,
non-standard employment relationships, technological change, and a pro-
liferation of exemptions from employment standards, many workers have
increasingly fallen outside of their effective protection.

Workers in the gig economy — more accurately understood as the on-
demand service economy®— are among those with the least protection in
this new world of work.

This report presents an initial analysis of whether the Changing Work-
places Review and the subsequent legislative reforms proposed in Bill
148 —the Fair Workplaces, Better Jobs Act, 2017 — adequately address the

precariousness of workers in the on-demand service economy.
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Context of the Changing Workplaces
Review and Bill 148

The Changing Workplaces Review was headed by two Special Advisors: C.
Michael Mitchell and the Honourable John Murray, senior members of the
legal profession who had previously represented unions and employers, re-
spectively, in labour relations.? Over the course of 2015-2016, they conducted
broad public consultations, commissioned research, and received written
submissions. They issued an interim report“ in July 2016 and a final report>
in May 2017, after receiving additional written submissions and engaging
in further consultations.

Entitled An Agenda for Workplace Rights, the final report emphasized that
its objective is “to improve security and opportunity for those made vulner-
able by the structural economic pressures and changes being experienced
by Ontarians.”® As a result, the report’s “important focus is on vulnerable
workers in precarious jobs.””

The special advisors emphasized several key principles, established in
Canadian law, that set the foundation from which to build a framework for
decent work and workplace rights:

1. The conditions under which one works are central to shaping the
quality of one’s life. Setting this as a guiding principle, the special advis-
ors adopted one of the Supreme Court of Canada’s most frequently cited
statements:

Work is one of the most fundamental aspects in a person’s life, providing
the individual with a means of financial support and, as importantly, a con-
tributory role in society. A person’s employment is an essential component
of his or her sense of identity, self-worth and emotional well-being. Accord-
ingly the conditions in which a person works are highly significant in shap-
ing the whole compendium of psychological, emotional and physical ele-

ments of a person’s dignity and self-respect.®

2. There is an “inherent power imbalance and inequality of bar-
gaining power between employer and employee.” This power imbalance
is present in almost all aspects of the employment relationship, particularly
with non-unionized workers. This reality must inform the legislation’s con-
tent so that the law acts as a countervailing force to the power imbalance.®

3. Decent work is “a fundamental principled commitment that On-
tario should accept as a basis of enacting all of its laws governing the
workplace.”" As stated by Harry Arthurs in the 2006 federal Fairness at
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Work review, labour standards “should ensure that, no matter how limited
his or her bargaining power, no worker...is offered, accepts or works under
conditions that Canadians would not regard as ‘decent’.”*

4. The right to unionize, the right to bargain collectively, and the
right to strike are all constitutionally protected rights anchored in the
Charter’s protection of freedom of association.

The special advisors also emphasized the importance of the following:

e Access to justice in both a procedural and substantive sense;

¢ The need for consistent enforcement and the fostering of a “culture
of compliance” to protect workers and establish a level playing field

for business;®
¢ Creating an environment supportive of business;¢ and

e Ensuring “stability and balance” through reforms that can be sus-
tained into the future.”

With a particular focus on vulnerable workers in precarious work, the
recommendations from the Changing Workplaces Review ultimately were
“aimed at creating better workplaces in Ontario, where there are decent
working conditions and widespread compliance with the law.”®

A week after the final report was released, the Ontario government intro-
duced Bill 148 for first reading. Entitled the Fair Workplaces, Better Jobs Act,
2017, the bill proposed a range of amendments to both the Employment
Standards Act (EsA) and the Labour Relations Act (LRA). Public hearings
on Bill 148 are being held in 10 communities across Ontario in July. Clause-
by-clause review is scheduled for August and the legislation is expected to
be passed early in the fall.

To determine if these reform initiatives will assist workers in the gig
economy, it is helpful to first address who these workers are and what gaps
they have faced under the law.

What is the gig economy or
on-demand service economy?

The so-called gig economy is a business model that uses online platforms
to provide on-demand services.

Popular labels such as the sharing economy and the gig economy are not
helpful because, for the most part they obscure the actual nature of these
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work relations. Greater precision is needed in analyzing the business mod-
els behind these generic terms to ensure that workplace laws correspond
with the reality of the work relations.

There is a range of different business models that use online platforms.
Some of them do involve peer-to-peer sharing and the sale or resale of goods
similar to online classified listings. Others facilitate the development of a
collaborative economy (for example, rental of assets like cars or tools rath-
er than private ownership). But many online platforms do not involve shar-
ing. And many of the workers engaged in the sector are not doing the work
as a casual gig.

In many cases, underneath the novelty of interfacing with an online plat-
form lies a much more traditional and recognizable business — the labour
broker. In essence, the businesses provide a wide range of traditional ser-
vices including transportation, cleaning services, food services, delivery,
and home repairs, among many others, using online platforms to dispatch
workers to the business’ clients. As Sheila Block and Trish Hennessy have
observed, businesses in the on-demand service economy engage in trad-
itional “business transactions — payment for goods and services” —but do
so in a way that shifts significant cost and risk to the worker.”

Another point of consistency across this technological change is that the
on-demand service economy replicates many of the structural divisions of
the broader labour market. In particular, as Block and Hennessy’s survey of
Greater Toronto Area workers revealed, racialized workers provide the major-
ity of services through precarious work in the on-demand service economy
while non-racialized consumers buy the majority of services.> Further, 68
per cent of racialized workers and 59 per cent of immigrant workers in the
on-demand service economy relied on this precarious work for more than

50 per cent of their income.*

What barriers do workers in the
on-demand service economy face?

The fundamental challenge faced by workers in the on-demand service econ-
omy is that they are not recognized as “employees.” They are characterized
as “independent contractors.” To the extent that this label misclassifies the
nature of the actual work relationship, it effectively places them beyond the
protection of both the ESA and the LRA.
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Both the EsA and the LRA apply to employees. Each statute has a tech-
nical definition of employee that is narrower than the set of all workers.
The EsA defines an employee to include someone who is or was:

(a) A person, including an officer of a corporation, who performs
work for an employer for wages;

(b) A person who supplies services to an emplover for wages;

(c) A person who receives training from a person who is an employ-

er,...or;
(d) A person who is a homeworker.>

An employer is defined “as an owner, proprietor, manager, superintend-
ent, overseer, receiver or trustee of an activity, business, work, trade, occu-
pation, profession, project or undertaking who has control or direction of,

or is directly or indirectly responsible for, the employment of a person in it”
and includes related employers.=

In the on-demand service economy, businesses present themselves not
as employers who exercise control or direction in relation to workers, but
as technological platforms that enable those who are seeking services to
connect with those who wish to provide services. In this narrative, workers
are characterized as independent entrepreneurs who are exercising auton-
omy to sell their services.

As independent contractors, workers in the on-demand service economy
bear significant financial costs for the business because they are required
to supply the materials necessary to deliver the service. This includes pay-
ing for the cost and upkeep of vehicles, providing cleaning supplies, tools,
phones, and their own insurance to cover the business’s gaps in insurance.
So, while business costs are pushed down to the workers, businesses reap
significant profits.

Beyond these immediate financial costs to the worker, the legal conse-
quence of being characterized as an entrepreneur or independent contract-
or is that the worker is entirely excluded from employment standards pro-
tection. This means that they are excluded from protection for:

e Minimum wage;
e Overtime pay;

e Maximum hours of work, rest periods and meal breaks;

Demanding a Fair Share
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e Public holidays and holiday pay;

e Vacation pay;

e Rights to equal pay for equal work;
e Pregnancy and parental leave;

e Emergency leave; and

e Termination and severance pay.

Neither are they entitled to be reimbursed for expenses.

Further, access to key social programs is linked to employee status. For
example, access to employment insurance and workplace safety insurance
is contingent on employee status. A worker who is wrongly misclassified
as an independent contractor loses the protection of those social supports.

Moreover, the costs of misclassification are not borne by the individ-
ual worker alone. When a worker is either unintentionally or intentional-
ly misclassified as an independent contractor, an employer not only avoids
employment standards obligations but also avoids payroll taxes. This cre-
ates a significant financial incentive to characterize workers as independ-
ent contractors. Employee misclassification is not restricted to the on-de-
mand service economy, but it is an increasingly widespread problem that
results in billions of dollars being withheld each year from funding key so-
cial programs.® As the Changing Workplaces Review noted, in the United
States “the misclassification of employees as independent contractors pre-
sents one of the most serious problems facing affected workers, employers
and the entire economy.”*

Meanwhile, the Labour Relations Act also relies on a definition of em-
ployee to determine who can access its protection. Under the LRA, an em-
ployee includes a dependent contractor, who is defined as:

A person, whether or not employed under a contract of employment, and
whether or not furnishing tools, vehicles, equipment, machinery, material,
or any other thing owned by the dependent contractor, who performs work
or services for another person for compensation or reward on such terms
and conditions that the dependent contractor is in a position of economic
dependence upon, and under an obligation to perform duties for, that per-
son more closely resembling the relationship of an employee than that of

an independent contractor.”
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While this definition is broader than the EsA definition, it does not ex-
tend to independent contractors. Workers in the on-demand service econ-
omy are, once again, effectively denied access to the constitutionally pro-
tected rights to unionize, bargain collectively, and strike.

These exclusions from the ESA and LRA mean that workers in the on-de-
mand service economy are left to accept whatever terms are offered within
an extreme imbalance of power. Despite the promotion of workers’ flexibil-
ity to work when they choose, the opportunity to set the terms of their work
is largely illusory. In reality, the degree of agency that workers have in the
relationship can be considerably constrained.

Among other examples of control, the business may: unilaterally change
the rate of pay for services?®; control work flow and whether workers can re-
ceive tips; direct how the work is done; penalize workers for declining work
or deviating from directions; determine how (and how quickly) work should
be done; set customer rating standards that workers must meet; and termin-
ate or de-activate workers who fail to maintain those standards. This power
imbalance can result in a highly precarious and low-paid workforce, includ-
ing workers who are earning less than the minimum wage.

But the consequences of this are significant and felt well beyond the
scope of just the EsA and the LRA. The misclassification of the work relation-
ship can also erode workers’ protection against discrimination and employ-
ers’ responsibility for ensuring human rights compliance in the workplace.®

Moreover, on-demand service providers avoid providing training since
it is an indicator of an employee relationship, leaving workers to bear the
costs of their own training or foregoing training altogether.

What is needed to overcome the precariousness?

The crux of the solution is recognizing the extent to which these work rela-
tionships are in fact or are akin to employee-employer relationships.

For a worker in the on-demand service economy to obtain protection
under the existing ESA or LRA, they must initiate litigation to prove they are
in fact an employee for the purposes of the legislation. This question would
be decided based on statutory definitions as well as the common law test,
which examines the degree of control exercised by an employer.

The Supreme Court of Canada has recognized that “there is no universal
test to determine whether a person is an employee or an independent con-
tractor.” The analysis will always depend on the specific facts. In each case,
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[tlhe central question is whether the person who has been engaged to per-
form the services is performing them as a person in business on his own ac-
count. In making this determination, the level of control the employer has
over the worker’s activities will always be a factor. However, other factors
to consider include whether the worker provides his or her own equipment,
whether the worker hires his or her own helpers, the degree of financial risk
taken by the worker, the degree of responsibility for investment and man-
agement held by the worker, and the worker’s opportunity for profit in the

performance of his or her task.

Meanwhile, the common law recognizes that employment relationships
do not fall neatly into two binary categories of employee and independent
contractor. Instead, it also recognizes an intermediate category of depend-
ent contractor, which entitles a worker to some common law protections
such as reasonable notice of termination.3 Whether a worker is a dependent
contractor requires a case-by-case assessment of the control factors identi-
fied above and whether the relationship “exhibit[s] a certain minimum eco-
nomic dependency, which may be demonstrated by complete or near-com-
plete exclusivity.”33

Tackling the poster-child for the on-demand service economy, Uber, liti-
gation in both the U.K. and the U.S.A. has sought to prove that Uber driv-
ers are employees rather than independent contractors and, as such, are
entitled to minimum standards protection.3* The litigation in the U.S.A. re-
mains ongoing. However, after exhaustively detailing the nature of control
exercised over drivers by Uber, the Central London Employment Tribunal
used unequivocal language in ruling that the drivers are not independent
contractors and, therefore, they are entitled to minimum wage protection.*
The tribunal concluded that:

...the terms on which Uber rely do not correspond with the reality of the re-
lationship between the organisation and the drivers. Accordingly, the Tribu-
nal is free to disregard them. As is often the case, the problem stems at least
in part from the unequal bargaining positions of the contracting parties ...
Many Uber drivers (a substantial proportion of whom, we understand, do
not speak English as their first language) will not be accustomed to read-
ing and interpreting dense legal documents couched in impenetrable prose.
This is, we think, an excellent illustration of the phenomenon ... of “armies
of lawyers” contriving documents in their clients’ interests which simply

misrepresent the true rights and obligations of both sides.*
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In other litigation, the New York State Department of Labour has ruled
that Uber drivers should be treated as employees rather than independent
contractors for the purpose of receiving unemployment insurance bene-
fits.3” Uber drivers in the U.S.A. have also been campaigning for the right
to unionize.®

Similar litigation could also be launched in Ontario to recognize workers
in the on-demand service economy as employees entitled to employment
standards and union rights. But recall that employment standards and the
right to unionize are intended to be the floor — the foundation of workplace
rights —and not the ceiling. Making litigation a precondition for precarious
workers in order to secure their rights imposes an unduly heavy burden on
them and rewards employer strategies such as misclassification, rights avoid-
ance and tax avoidance. Moreover, without amendments to the ESA and
LRA, such litigation could still leave on-demand service workers in the cold.

Litigation is tremendously expensive and time-consuming. It may also
require workers’ employee status to be addressed one online platform at a
time. The degree of control and economic dependence may need to be as-
sessed in relation to each business’s operating reality. This is hardly a law
reform strategy that mitigates the “inherent power imbalance and inequal-
ity of bargaining power between employer and employee” that Ontario’s

law reform initiative aimed to address.?®

What does Bill 148 offer and is it adequate?

The objective of the Changing Workplaces Review was to proactively amend

the EsA and LRA to ensure they protect workers who are precariously em-

ployed in the 21t century economy. The key question is whether the Changing

Workplace Review and Bill 148 promise reforms that truly protect decent work

and freedom of association for workers in the on-demand service economy.
At minimum, these reforms would require:

1. Amending the definition of employee in the ESA;

2. Shifting the onus onto employers to prove that workers are not em-
ployees or dependent contractors; and

3. Amending the LRA to facilitate meaningful collective bargaining for
a labour force in which workers are widely dispersed and isolated
from each other.

Demanding a Fair Share
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Some advocates have also argued in favour of sectoral standard setting.
Depending on the credibility of the process by which sectoral standard set-
ting is pursued, this may have value, particularly for regulating conduct in
a specific industry, such as establishing qualifications and health and safe-
ty standards. However, sectoral standards for terms and conditions of work
that don’t include effective and meaningful collective action, unionization,
and collective bargaining provide incomplete protection. Sectoral standard
setting on its own fails to give workers access to collective representation,
resources, research capacity, and other supports that make rights enforce-
ment and a culture of compliance a reality.

Definition of employee

To provide meaningful protection, the definition of employee in the ESA
must be extended to cover, at a minimum, dependent contractors.

The Changing Workplaces Review agreed that this expanded definition
must be explicitly included in the ESA. The special advisors wrote:

We reject the notion that the Ministry of Labour in Ontario can effective-
ly redress the problem of misclassification of workers who would be called
“dependent contractors” under the LRA at the administrative level by inter-

preting the existing ESA definition to include such people.“

As minimum standards legislation, the ESA should clearly identify who
has rights and responsibilities under it. The special advisors also noted that
the conflicting definitions of employee between the EsA and LRA would, on
principles of statutory interpretation, suggest that a failure to include de-
pendent contractors in the ESA was intentional.# As a result, recommenda-
tion #125 in the review stated that the ESA definition of employee should be
amended to include a dependent contractor as defined in the LRA.#?

Bill 148 has not adopted this recommendation.

Accordingly, workers in the on-demand service economy, many of whom
would meet the definition of dependent contractor, remain excluded from
the law’s protection. In this context, litigation to seek coverage under the
ESA would have to meet the higher threshold of proving that they are dir-
ect employees of the business.
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Shifting the onus on employee misclassification

All the litigation to advance on-demand service economy workers’ rights
as employees is necessitated by the fact that, under the law, workers must
prove they are employees. The existing law puts the onus on workers to prove
they are entitled to basic rights. Meanwhile, employee misclassification by
employers is known to be widespread. The gap in the EsA definition and
the unlikeliness of workers being able to mount litigation, combined with
the minimal chance that an employment standards officer would proactive-
ly investigate an employer, creates an open invitation to employers to mis-
classify workers. This is, in fact, a strategy that enables businesses to com-
pete on the basis of lower costs by evading both rights and tax obligations.

The effective remedy is to create a default presumption of employee status
under the ESA and to place the onus on employers to prove that a worker is,
in fact, an independent contractor.

Recommendation #126 in the Changing Workplaces Review states that:

The Employment Standards Act, 2000 should provide that in any case where
there is a dispute about whether or not a worker is an employee, the person
receiving the worker’s services has the burden of proving that the person
is not an employee covered by the Act and has a concomitant obligation to

adduce all relevant evidence with regard to the matter.4

While this is an advance on the present legislation, it still requires a
worker or group of workers to initiate a legal claim for protection before the
burden of proof shifts to the employer to prove that a worker is not an em-
ployee. This approach would relieve some of the burden of litigation, but it
is still embedded in a complaint-driven framework in which workers bear
the litigation onus to secure their entitlement to rights. This does not ad-
vance a culture of proactive rights compliance.

Bill 148 proposes to amend the ESA to introduce a new s. 5.1 as follows:

5.1 (1) An employer shall not treat, for the purposes of this Act, a person
who is an employee of the employer as if the person were not an employ-

ee under this Act.

(2) Subject to subsection 122(4), if, during the course of an employment stan-
dards officer’s investigation or inspection or in any proceeding under this
Act, other than a prosecution, an employer or alleged employer claims that
a person is not an employee, the burden of proof that the person is not an

employee lies upon the employer or alleged employer.

Demanding a Fair Share
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This proposed amendment captures some of the intent of recommenda-
tion #126. However, it does not provide proactive protection. A model provi-
sion that would provide clarity, pre-empt litigation, and mitigate the power
imbalance would include clear statements that:

1. Employee includes a dependent contractor;

2. There is a rebuttable presumption that workers in the on-demand
service economy are employees for the purposes of the Act;

3. A person presumed to be an employer bears the onus to rebut the
presumption and to prove that a person is not an employee;

4. A person presumed to be an employer has an obligation to disclose
and adduce all relevant evidence with regard to employee status.

Protecting freedom of association

Dependent contractors are included in the definition of employee under the
LRA and so, on paper, they have the right to unionize, bargain collectively,
and strike. However, to the extent that the LRA was designed to facilitate
collective bargaining in full-time standard employment in the manufactur-
ing sector, the structural reality of the on-demand service economy makes
the right to unionize inaccessible.

In ruling that the constitutionally guaranteed freedom of association
protects the right to unionize, the Supreme Court of Canada has also ruled
that government has a proactive obligation to ensure that vulnerable work-
ers have meaningful protection to exercise the right to unionize and to bar-
gain collectively in practice. Even though freedom of association is a funda-
mental constitutional freedom, the court has recognized that because of the
power imbalance between employers and employees, that freedom is dif-
ficult to exercise without statutory support, particularly in the private sec-
tor. As a result, governments have a proactive duty to ensure that legislation
is not under-inclusive; to avoid creating a system that fails to actually sup-
port meaningful access to the right to unionize and bargain collectively.4

Workers in the on-demand service economy face particular hurdles try-
ing to unionize under the existing LRA. Workers’ relationships with their
employers are mediated through the online platform. Workers do not share
a common physical workplace. Workers are unknown to each other. They
are in a highly dispersed workforce, operating in isolation from each other.
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In this context, elements of legislative reform that would make freedom
of association accessible and meaningful in practice would include:

1. A right of access to employee lists and contact information;
2. Protection for concerted action by workers;
3. Card-based certification; and

4. Examination of whether a sectoral model of bargaining is appropri-
ate to the on-demand service economy.

A union’s access to employee lists after demonstrating a threshold of
employee support is an obvious necessity in organizing a workforce of iso-
lated employees.

Protection for concerted action allows workers who are not yet union-
ized to exercise their freedom of association to assert their collective work-
place goals. This can be particularly important for workers in the on-demand
service economy who are seeking to become visible to each other through
public collective action. Section 7 of the U.S. National Labour Relations Act
provides that, in addition to the right to unionize and bargain collectively,
workers also have the right to “self-organization” and to “engage in other
concerted actions...for mutual aid and protection.” The LRA does not pro-
tect collective action by non-unionized workers, but this is arguably a void
that must be filled in order to ensure that freedom of association is given
full life as a constitutional right.

The restoration of card-based certification has long been a demand of
labour unions. The mandatory requirement of certification votes has de-
monstrably increased the opportunity for employer intimidation, particu-
larly when votes are held at the workplace, and has resulted in lower rates
of successful certification than under card-based certification. Research has
demonstrated that “the union certification success rates in card-based re-
gimes tend to be about 20 percentage points higher than under compulsory
vote systems and studies show that this difference is concentrated in the
private sector.”% Under card-based certification, where a union has signed
up a stipulated majority of members in the proposed bargaining unit, cer-
tification is automatic. This model of organizing is particularly important
where workers’ employment is precarious.

Throughout the Changing Workplaces Review various demands were
raised to make unionization and collective bargaining effective by developing
legislative models for broader-based bargaining and sectoral bargaining to

Demanding a Fair Share
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respond to the fissuring of the individual workplace. Further study is need-
ed to determine what specific model of broader-based bargaining may be
appropriate or effective in the on-demand service economy. This is certain-
ly an area that warrants investigation. Various jurisdictions have attempted
to create legislative support for collective bargaining in the on-demand ser-
vice economy, including the City of Seattle, which passed a by-law estab-
lishing a collective bargaining regime applicable to “for-hire drivers and for-
hire transportation networks.”46

The Changing Workplaces Review reiterated that governments have a
positive obligation to “eliminate barriers to [the] exercise and realization
of rights of freedom of association” in light of their constitutional status.+
The special advisors adopted the following analysis of Prof. Michael Lynk,
which stresses that the imbalance of power between workers and employ-
ers, combined with the principle of universality of Charter rights, requires
real access to collective bargaining for all workers:

...the concept of employment vulnerability, and the corresponding antidote
of statutory protection and access to collective bargaining, would be a de-
fining characteristic for anyone who is in an employment or employment-
like relationship, wherever he or she may be located across the spectrum

of the labour force.

Hand in hand with this understanding of the scope of employee vulnerabil-
ity in the law is the concept of universality. This concept postulates that col-
lective bargaining as a protective institution should be available to every

occupational category of employee, a sort of labour law without borders.“®

The special advisors recognized that access to employee lists and con-
tact information is a necessary prerequisite for unionization, particular-
ly when workers work on a “part-time or temporary basis or away from the
workplace altogether.” They observed that:

Employees cannot practically band together to pursue their workplace goals
if they don’t know who the other employees are, where they work, how to
contact them, or how many of them there are.... Absent the ability to know
who the other employees are and how they can be contacted, the constitu-

tional freedom of association is potentially sterile and ineffective.*

Recommendation #149 proposed that where “it appears to the Ontario
Labour Relations Board that a union has the support of approximately 20
per cent of the employees in a bargaining unit, the Board shall require the
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employer to disclose to the union the list of employees in the bargaining
unit, together with the work location, address, phone number and person-
al email address of each employee.”

Bill 148 has adopted this recommendation and proposes to introduce a
new s. 6.1 under which a union can apply for an order directing the employ-
er to disclose a list of employees and their contact information to the union.
The Ontario Labour Relations Board would grant the order if it determined
that 20 per cent or more of the employees in the proposed bargaining unit
appear to be members of the union. The bill sets out detailed provisions on
the application process, restrictions on the use of employee information, and
how the information may be used in a subsequent certification application.

This amendment is an improvement to the extent that it enhances ac-
cess to information necessary to facilitate unionization. However, ques-
tions remain about whether this sets too high a threshold for organizing in
the on-demand service economy, where the scope of the workforce is invis-
ible. It is difficult for a union to know when it has organized 20 per cent of
the workforce when the workers themselves have no idea how many work-
ers are engaged or where they are. A more reasonable approach may be to
require that the employer provide employee lists and contact information
when the union is able to demonstrate that it is engaged in a bona fide or-
ganizing drive.

Neither the Changing Workplaces Review nor Bill 148 address reforms
to protect concerted action by non-unionized employees.

The Changing Workplaces Review Final Report undertook an extended
analysis of unions’ opposition to the current system of mandatory certifica-
tion votes and the demand for card-based certification.>® The special advis-
ors recognized the imbalance of power between workers and employers and
the extent to which misuse of employers’ power can undermine employees’
free choice to join a union. They referred to the highly respected 1992 review
of labour legislation in B.C. in which the B.C. special advisors unanimously
recommended a return to card-based certification, stating that:

The surface attraction of a secret ballot vote does not hold up to examina-
tion. Since the introduction of secret ballot votes in 1984, the rate of employ-
er unfair labour practices has increased by more than 100 per cent. When
certification hinges on a campaign in which the employer participates, the
lesson of experience is that unfair labour practices designed to thwart the

organizing drive, will inevitably follow.>
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Nevertheless, the Changing Workplaces Review recommended retain-
ing the secret ballot vote, but recommended that only one secret ballot vote
should be held. Rather than holding a second vote when employer miscon-
duct undermines employee choice and the integrity of the first vote, remed-
ial certification should follow.5

Bill 148 deviates somewhat from this recommendation. Bill 148 propos-
es to introduce a new s. 15.3 to the LRA that would restore card-based cer-
tification to unionizing the building services industry, home care and com-
munity services industry, and temporary help agency industry.

This opening is important because it recognizes that card-based certifi-
cation is particularly necessary for workers in precarious employment be-
cause the power imbalance and impact of employer misconduct are such
that no after-the-fact remedy could undo the damage of the unfair labour
practice. Yet the scope of these amendments is not broad enough to provide
protection to workers in the on-demand service economy.

First, while some on-demand service workers provide work in the clean-
ing, food service, and home care sectors, many work in a wide range of other
sectors. There is no principled logic to restricting card-based certification
to precarious work in specific industries when the same (and even more ex-
treme) structures of precarious employment are replicated across many in-
dustries and when precarious employment is proliferating.

Second, litigation would still likely be required to establish that a busi-
ness is, in fact, directly or indirectly providing the services rather than simply
acting as an online platform for facilitating connections between consum-
ers and service providers. This could be remedied by specifically identify-
ing the on-demand service industry as one in which card-based certification
applies and by defining the industry to encompass “businesses engaged in
providing services directly or indirectly, including through the use of on-
line platforms and online networks.”

Still, in light of the continuing evolution of the on-demand service in-
dustry, and in light of the desire to ensure that the legislation remains re-
sponsive into the future, a return to card-based certification in all union-
ization applications may be most appropriate. This is also the model that
most strongly respects the exercise of employees’ constitutionally protect-
ed choice free from employer interference.

Finally, the Changing Workplaces Review endorsed the principle of
broader-based bargaining. The special advisors pointed out that “the cur-
rent Wagner Act single employer and single enterprise model of certifica-
tion does not provide for effective access to collective bargaining for a large
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number of employees or small employers and employers with multiple loca-
tions.”s3 They specifically recommended that models of broader-based bar-
gaining be developed for franchising in restaurants, fast food, and other sim-
ilar specified sectors and industries; for publicly funded home care; and for
creative industries.>* More generally, though, the special advisors conclud-
ed that “the concept of broader-based bargaining merits a wider and more
focused discussion than was possible in this Review.”5 They recommended:

the creation of an Ontario Workplace Forum where leaders of the employ-
er community, unions and employee advocates, together with government,
could discuss important issues and opportunities regarding the workplace.
We recommend that this issue of sectoral bargaining and regulation be a

standing issue in those discussions.*®

Bill 148 fails to address the issue of broader-based bargaining.

Looking ahead

The Changing Workplaces Review did not undertake an in-depth analysis
of the needs of workers in the on-demand service economy. The final report
makes passing reference to these workers among a list of precariously em-
ployed workers. But it does not engage in a focused analysis of the unique-
ly challenging structures of work in this rapidly expanding business model.
Nor was research commissioned to specifically address this complex en-
vironment. In this respect, there is considerable catching up to be done.
To the extent that the review was intended to provide protections against
precariousness in the 21 century, it risks already falling behind the times.

Bill 148 provides even less immediate protection for workers in the on-
demand service economy. While there are some positive changes, they are
largely tinkering at the margins of work in the on-demand service economy
without getting to the root of the precariousness. While Bill 148 makes a
range of changes to substantive employment standards that would benefit
service workers (such as a $15 minimum wage, equal pay for part-time, tem-
porary, seasonal, casual and temporary help-agency workers, and access
to personal emergency leave), these changes remain out of reach for online
platform-based on-demand service economy workers. The definition of the
ESA remains too restrictive and fails to protect a rebuttable presumption of
employee status. On-demand service workers still must litigate to establish
their entitlement to minimum standards protection.
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Moreover, Bill 148 focuses most of its reforms on the ESA, while making
only minor changes to the LRA. This is particularly concerning when the
rights to unionize, collectively bargain, and strike are constitutionally pro-
tected rights that the government has a duty to make accessible and mean-
ingful in practice.

In view of long-standing concerns that the LRA is anchored in a mid-20™
century model of work that is no longer relevant to the majority of workers,®
the need to develop effective collective bargaining models for workers in pre-
carious employment is urgent. Bill 148’s failure to take the opportunity of
this generational review of the ESA and LRA to shore up access to meaning-
ful collective bargaining leaves a significant amount of unfinished business.

Ultimately, legislated standards in the absence of collective represen-
tation and effective rights of collective action offer only incomplete protec-
tion. They fail to guarantee robust protection for workers’ right to redress
the imbalance of power in the workplace. This missed opportunity should
serve as a call to action to renew efforts to deliver real protection for work-
ers in the on-demand service economy.
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