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Summary

INTERNATIONAL TRADE IS vital to the economic well-being of the Atlan-
tic Canadian fisheries. When properly regulated within sustainable eco-
logical limits, trade creates opportunities for both fish harvesters and local
communities. Unfortunately, the broad scope of new trade and investment
treaties and the corporate-led globalization they facilitate pose consider-
able threats to many aspects of fisheries regulation.

The next generation of trade and investment treaties, such as the Canada-
EU Comprehensive Economic and Trade Agreement (CETA) and the Trans-
Pacific Partnership (TPP), deal with matters far beyond tariffs and trade.
Just as the freezer trawlers that ply the world’s oceans today are far more ex-
tractive and destructive than earlier fishing vessels, so the latest trade and
investment treaties are more intrusive than previous ones.

The Canadian fisheries sector, because of its strong export performance
and Canada’s already low tariffs on fish, is often touted as an unequivocal
winner in the face of deeper trade liberalization. Yet the fisheries are also a
sensitive sector, with many domestic policies at risk from the far-reaching
provisions of these new trade and investment treaties.

At stake is the ability of Canadians to pursue public policies that curb
domination of the fisheries by large corporations. These policies help spread
the benefits of the fishery more widely among smaller, independent fish-
ers and coastal communities. They also allow the regulation of the fishery
for conservation and other public purposes without fear of undue pressure

Globalization, Trade Treaties and the Future of the Atlantic Canadian Fisheries



from international corporations or the threat of challenge under unaccount-
able international trade treaty enforcement mechanisms.

1. Fisheries Tariffs and Trade

In recent years, demand for seafood — particularly wild-captured fish —has
risen beyond most countries’ available domestic supply. With some exceptions,
tariffs on Canadian fish exports are modest and can be expected to fall in coun-
tries that depend heavily on fish imports to meet rising consumer demand.

A straightforward agreement to reduce or eliminate tariffs would give
Canadian producers an opportunity to sell their products in foreign markets
at more competitive prices. The 2009 trade agreement between Canada and
the European Free Trade Association is an example of a tariffs-only agree-
ment which enhanced trade and market access while leaving regulatory au-
thority over the fisheries largely unaffected.

But reducing foreign trade barriers is not the most fundamental chal-
lenge facing the Atlantic Canadian fisheries. Protecting Canada’s ability to
regulate the fisheries for conservation purposes and to ensure that the bene-
fits from fisheries are shared with independent fishers and coastal commun-
ities should be much higher priorities. Canadians should not make signifi-
cant concessions in ongoing trade and investment negotiations that might
impair these higher priorities, in order to attain the modest, and diminish-
ing, benefits available from reducing the remaining foreign tariffs on fish
and fish products.

2. Fisheries Management, Regulation
and Trade Treaties

The potential conflicts between trade and investment treaty rules and Can-
adian fisheries regulations are numerous and profound. For this reason,
successive Canadian governments have endeavoured, through various ex-
ceptions and exclusions, to shelter domestic fisheries management policies
from the full impacts of trade and investment treaties.

National Treatment
National treatment is one of the core principles of international trade treat-

ies. It requires that governments must extend the best treatment given to
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domestic goods, services or investors to their foreign counterparts. The At-
lantic Canadian fisheries are built around policies and regulations that fa-
vour Canadians and must be shielded from the application of these non-
discrimination rules.

Policies that favour Canadians in the fisheries sector include:

e Fishing licences are restricted to Canadians. In the Atlantic inshore
sector, only independent owner operators, who must be Canadian,
can hold a fishing license. In the offshore sector, foreign corporations
can only hold a minority interest (up to 49%) in a Canadian corpor-
ation that has a fishing licence.

* With few exceptions, only Canadian fishing vessels can be registered
to be involved in a commercial fishery.

e Policies to assert domestic control of sectors, such as the northern
shrimp fishery, rely on licensing restrictions, foreign ownership rules,
crew requirements, and preferences for community-based groups
that explicitly favour Canadians.

e Historical dependence and geographical adjacency policies ensure
that fishers from communities located near a resource and those who
have made their livelihoods in the fisheries for many generations get
first consideration when fishing stocks are allocated.

All such policies are contrary to the national treatment and non-dis-
crimination provisions of trade and investment treaties. To avoid challenge,
these policies must be fully exempted. From a trade treaty perspective, they
constitute discrimination based on nationality or local origin. Yet, for rea-
sons of fairness and equity, these forms of positive discrimination are both
desirable and morally compelling.

Domestic Processing Requirements

Provincial regulations in Newfoundland and Labrador and Quebec encour-
age domestic processing by restricting the export of unprocessed fish. Such
provincial regulations are designed to maximize socio-economic benefits
from processing, add value to products prior to export, and maintain em-
ployment in the processing sector. The Canadian courts have consistently
upheld these measures as legally and constitutionally valid.
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Minimum processing requirements provide provincial governments with
critical leverage to influence the investment and production decisions of
large fish processing companies. Without such regulation, these decisions
would be left to companies to make with no consideration for any other fac-
tors than how it affects their corporate bottom line.

The EU is strongly pressuring Canada to abolish minimum processing
requirements in the CETA. Even if these important regulations somehow
survive under the CETA, they will immediately come under renewed attack
in the TPP talks.

“Market Access” Restrictions

Although the fisheries are normally thought of as resource or goods-produ-
cing sectors, the rules governing international trade-in-services are also in
play. Many fisheries-related activities, and even some fisheries themselves,
are classified as services for the purposes of international trade and invest-
ment treaties. To complicate matters further, in the most recent Canadian
trade and investment treaties, including the draft CETA, the market access
restrictions have been shifted from the services to the investment chapter.
This has greatly expanded their coverage.

The independent, inshore sector is the most important sector of the At-
lantic Canadian fishery and a major contributor to the regional economy.
The fleet separation policy, which forbids processors from acquiring fishing
licenses, keeps ownership of the fish harvesting and processing sectors sep-
arate. Another key safeguard for the independence of the inshore fishery is
the owner-operator policy, which requires the holders of fishing licences on
small vessels to personally fish their licences. This prevents investors outside
the fishery from buying fishing licences and hiring others to do the fishing.

Market access rules in next-generation investment treaties prohibit,
among other things, limits on the numbers of service providers and invest-
ors and restrictions on the types of legal entities through which service sup-
pliers and investors may operate. These restrictions create potential con-
flicts with Canadian policies to preserve the independence of the inshore
fishery, including fleet separation, owner-operator requirements, and lim-
iting entry by restricting the number of licenses.

There was no legal conflict between these vital fisheries policies and
earlier Canadian trade and investment treaties, such as the NAFTA and the
WTO General Agreement on Trade in Services (GATS). The NAFTA services
chapter contains no binding “market access” restrictions. The GATS is a bot-
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tom-up agreement, applying only to those sectors specifically included by
a member government, and Canada wisely did not include fishing services

in its commitments.

Subsidies

Harmful fisheries subsidies, those that contribute to overcapacity and over-
fishing, raise significant international trade and conservation issues. Sub-
sidized fish can be sold at lower prices, reducing competitors’ shares in the
subsidizing country’s domestic and export markets. A subsidized fleet that
targets straddling or highly migratory stocks leaves other countries with
fewer fish to harvest.

Foreign distant water fleets, especially European vessels, have a long
history of overfishing in or adjacent to Canadian waters. There is little pros-
pect, however, that Canada can succeed in disciplining, let alone eliminat-
ing, harmful fisheries subsidies through bilateral trade and investment ne-
gotiations, such as the CETA.

In the TPP talks, the risk is that the agreement will go too far and restrict
almost all fisheries subsidies, including beneficial ones that promote con-
servation and support small-scale, sustainable fisheries. New Zealand and
Chile, both influential members in the TPP talks, have led the charge for a
broad prohibition of fisheries subsidies. Such top-down restrictions could
adversely affect support for Canadian inshore fishers, including differen-
tial rules for how employment insurance treats workers in seasonal indus-
tries and marketing support for sustainably harvested fisheries products.
An across-the-board prohibition of subsidies would simply further advan-
tage the wealthier, corporate-controlled industry over the inshore sector.

Co-management

Co-management involves the sharing of power and responsibility between
arms-length regulators, independent scientists, and those who make their
livelihood in the fisheries. It cannot exist without strong state regulatory
capacity and high levels of public investment in independent scientific ex-
pertise, along with industry, primary producer and coastal community in-
volvement in policy-making.

Each of these three essential pillars of co-management is being under-
mined by recent federal government policy decisions, including
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e ongoing cuts in science, research and regulatory capacity at the fed-
eral Department of Fisheries and Oceans (DFO)

e the weakening of DF0’s authority to protect fish habitat, through
amendments buried in the omnibus bill implementing the 2012 fed-
eral budget, and

e the disbanding of collaborative institutions, such as the Fisheries
Resource Conservation Council.

The central emphasis on sharing control with local harvesters, coastal
communities, and community-based fleets, puts co-management at odds
with trade and investment treaties, which aim to root out such geographic-
al discrimination. Co-management increasingly finds itself between a rock
and a hard place. The expanding scope of these treaties, the ever-increas-
ing series of bilateral and regional negotiations, and the steady erosion of
safeguards for non-conforming fisheries policy and regulation exert long-
term, indirect pressure on the foundational principles of co-management.
At the same time, it faces direct threats from cutbacks, deregulation and the
dismantling of supportive institutions.

Reservations For Fisheries Measures

Reservations are country-specific exceptions which protect otherwise non-
conforming measures from the investment and services obligations of trade
treaties. Given the high degree of inconsistency between domestic fisheries
policies and international trade and investment treaty rules, strong excep-
tions are critical. Such reservations are the last line of defence for vital fish-
eries policies from any challenge under the investment and services rules
of these treaties.

There are two different types of reservations. Annex I reservations exempt
existing measures. They are bound, meaning that the measures can only be
amended to make them more consistent with the treaty. If an exempted meas-
ure is amended or eliminated, it cannot later be restored. Annex II reserva-
tions are unbound. This means that they protect existing non-conforming
measures and also allow governments to take new measures that would
otherwise be inconsistent. An Annex II reservation provides stronger pro-
tection because it allows for future policy flexibility in an exempted sector.

The federal government has proposed an Annex Il reservation under the
CETA which, despite certain gaps, would protect its ability to restrict fish-
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ing licenses to Canadians and to limit foreign ownership in the fisheries
sector. Importantly, the proposed reservation would also exempt other-
wise non-conforming licensing measures, including the fleet separation
and the owner-operator policies. But the very fact that Ottawa must now,
for the first time, rely on a reservation to safeguard policies crucial to the
survival of the inshore sector is a cause for concern. Once a policy, or set of
policies, requires protection from Canada’s international trade and invest-
ment treaty obligations, it invariably becomes a bargaining chip and target
in future negotiations.

There are very serious shortcomings in the reservations for provincial
measures. If unaddressed, these would result in a serious erosion of prov-
incial government authority over fisheries. Canada recently lost a NAFTA in-
vestor-state case brought by Exxon against minimum local research and de-
velopment requirements in Newfoundland and Labrador. The case clearly
demonstrates that provincial governments cannot rely upon an Annex I res-
ervation to protect the discretionary authority of the minister and officials
under existing legislation. To safeguard their full authority, they must take
an Annex II, unbound reservation. Otherwise, these governments are sur-
rendering their future legislative and constitutional power through which
the wealth generated by fish and other natural resources could contribute
to the sustainable development of their province.

Conclusion

Those who depend on the Atlantic Canada fisheries — from harvesters to the
coastal communities themselves — cannot afford to be complacent about
how the federal government’s unprecedented trade and investment treaty
agenda threatens their livelihoods. Without policy guidance, enforcement
and, above all, governmental determination to use the leverage provided
by public ownership of the resource, large corporations have little incen-
tive to create local benefits in the fisheries. The hands-off approach facili-
tated under trade and investment agreements allows global fishing corpor-
ations to organize their activities for their own and shareholders’ benefit
without regard to fishers, coastal communities or marine ecosystems. A
lack of vigilance could put the long-term sustainability of the Atlantic Can-
adian fisheries at risk.

Globalization, Trade Treaties and the Future of the Atlantic Canadian Fisheries
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Introduction

NO ONE SHOULD question the importance of international trade to the eco-
nomic well-being of the Atlantic Canadian fisheries.! Canada exports an es-
timated 85 percent (by value) of its seafood production, with most going to
U.S. markets.? Globally, fish is one of the world’s most traded commodities,
with approximately 40 percent of global production (by value) entering into
international trade.? But there are critical questions that need to be asked
about who benefits from this trade and about the role of public policy in en-
suring that these benefits are shared as widely as possible.

The latest generation of trade and investment treaties cover many im-
portant public policy matters only marginally related to trade. As we are
constantly reminded, the broad array of deals currently being pursued by
the Canadian government are meant to be more far-reaching and ambitious
than even the North America Free Trade Agreement (NAFTA), which set the
previous high-water mark for protecting corporate and investor interests.
Just as the massive freezer trawlers that ply the world’s oceans today are
far more extractive and destructive than earlier fishing vessels, so the latest
trade and investment treaties are more intrusive than previous ones. While
trade, properly regulated, can be a boon for the region’s fisheries, the same
cannot be blithely assumed about these sweeping new treaties and the cor-
porate-led globalization they seek to engender.

Since taking office in 2006, the Conservative federal government has
negotiated trade treaties with Colombia, Peru, Jordan, Panama, Honduras
and the European Free Trade Association (known as EFTA, and consisting
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of Switzerland, Iceland, Norway and Liechtenstein). Talks, at various stages,
are also underway with Korea, Morocco, Singapore, Ukraine and the Carib-
bean Community.4 Earlier agreements with Chile, Costa Rica and Israel are
being renegotiated.

The current centrepiece of the government’s negotiating efforts is the
Canada-European Union Comprehensive Trade and Economic Agreement
(CETA), which is in the final stages of negotiations. This agreement is just the
first in a planned series of trade and investment treaties with major world
powers including Japan, India, and possibly China. Furthermore, Canada
has now joined the Trans-Pacific Partnership Agreement (TPP) talks with
the U.S. and nine other Pacific Rim nations.’

No other country in the world has a more aggressive trade and invest-
ment treaty negotiating agenda than Canada. The current government is
ideologically committed to its trade treaty agenda and appears willing to
make deals with almost anyone. There is considerable variation among these
treaties. For example, the EFTA and Jordan deals are traditional tariff-elim-
ination agreements. By contrast, the agreements with Colombia and Peru
are full-fledged trade and investment treaties and contain stronger, more
controversial provisions in areas such as investor rights and investor-state
dispute settlement.

It is the negotiations with major superpowers, however, that hold the
greatest potential to radically transform the existing ground rules governing
Canada’s trade and investment treaties. In bilateral negotiations with smaller
countries, Canada is able to work from its own trade and investment treaty
template and can normally deflect concessions in sensitive policy areas,
such as fisheries policy. Where change to the established rules occurs, it is
usually driven by the Canadian government and Canadian commercial in-
terests. Negotiations with superpowers such as the EU, Japan and the U.S.
are a different matter entirely. To cut a deal the Canadian government must
conform to the larger power’s treaty template and faces intense pressure to
make concessions in sensitive areas that have previously been excluded or
insulated from treaty coverage.

It is widely acknowledged that many sectors of the Canadian economy,
especially manufacturing, could be hard-pressed by deeper trade liberal-
ization.® The Canadian fisheries sector, on the other hand, has a strong ex-
port performance and already very low tariffs on fish, and is often touted to
be an unequivocal winner.” But the fisheries are also a sensitive sector, with
many non-conforming domestic policies that are at risk from the most far-

Globalization, Trade Treaties and the Future of the Atlantic Canadian Fisheries
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reaching provisions of new trade and investment treaties. Such vital poli-
cies and regulations must be fully excluded from these treaties.

Many of the nations that Canada is currently negotiating with — includ-
ing Japan, Korea, the U.S., New Zealand, Chile, Vietnam, China and some
within the EU — are major fishing powers in their own right. The EU, for ex-
ample, has a long history of overfishing within and adjacent to Canadian
territorial waters. The U.S. has a strong trading relationship with Canada,
but there have been cross-border tensions in certain fisheries sectors. Other
nations involved in the TPP, notably New Zealand and Chile, have radical-
ly reformed and de-regulated their own domestic fishing industry and are
now vociferous champions of full liberalization and neo-liberal deregula-
tion of the global fishing industry.

The purpose of these sweeping and complex treaties is far more than
simply boosting trade by opening foreign markets. This paper examines
the full policy and regulatory implications of the new trade and investment
treaty agenda for the future of the Atlantic Canadian fisheries. Among the
key issues it considers are the potential impacts of the new, more far-reach-
ing provisions of trade and investment treaty on the ability of Canadians to:

e pursue public policies that curb domination of the fisheries by large
corporations and highly extractive vessels and help to spread the
benefits of the fishery more widely among smaller, independent fish-

ers and coastal communities, and

e regulate the fishery for conservation and other public purposes with-
out fear of undue pressure from international corporations or the
threat of challenge under secretive and unaccountable internation-

al trade treaty enforcement mechanisms.

In their relentless drive for international competitiveness, lower costs
and higher profits, global fishing corporations have demonstrated a will-
ingness to process fish in low-wage exporting zones, employ temporary for-
eign workers paid sub-standard wages in plants or aboard company ves-
sels,® undercut the independence of inshore and artisanal fishers and, in
too many cases, exploit fishing stocks beyond sustainable ecological lim-
its.® In the absence of strong regulation, firms that resist this competitive
logic are driven out by the more ruthless ones. There is growing evidence
that this model of corporate-led globalization in the fisheries is neither so-
cially desirable nor environmentally sustainable.

Canadian Centre for Policy Alternatives



Unfortunately, the latest trade and investment treaties are heavily biased
towards this deeply flawed model. In order to fully liberalize global mar-
kets, these treaties aim to eliminate all forms of local protection, remove
safeguards for small producers and shrink the alleged burdens of public in-
terest regulation on multinational corporations. Negotiations are shrouded
in secrecy, except for multinational businesses and their lobbyists, who are
given privileged access. Once concluded, the treaties are extremely difficult
to change. They act as external constitutions, permanently restricting the
authority of democratically elected governments to support the economic
interests of small producers and coastal communities or to counterbalance
the growing power of multinational corporations.

The paper also explores how the trade and investment treaty agenda
might affect important conservation and management regulatory tools. Prop-
erly regulated fisheries trade can bring a variety of economic opportunities.
But when global demand increases fishing efforts beyond sustainable lim-
its, it can also bring ruin. The transformation of fish species into global com-
modities has too often led to biological collapse and commercial extinction.

Clearly, the importance of increased access to international market pales
in comparison to the major conservation and regulatory challenges facing
the fisheries. As an authoritative study of biodiversity in Canada’s oceans
and marine environment recently observed: “In 2009, Canada’s fishery catch-
es were half those of the late 1980s; the landed value of all fisheries in 2009
was almost the lowest since 1977. Atlantic fisheries, once predominantly for
bottom-dwelling fishes, are now dominated by lobster, shrimp, and crab.” *
In one of its last reports, the now disbanded Fisheries Resources Conserv-
ation Council noted that “Almost 20 years after the severe stock declines of
the early 1990s, very few [groundfish] stocks are healthy and productive.”*

The fisheries must operate within strict ecological limits. Wild fish are
one of the last remaining public, common resources. Effective policies and
regulation are critical to sustaining the resource, fishing communities and
the marine environment for current and future generations. A fisheries policy
that prioritizes globalization and global markets at the expense of essential
regulatory and socioeconomic policies is reckless and misguided.

Globalization, Trade Treaties and the Future of the Atlantic Canadian Fisheries

15



16

1. Fisheries Trade
and Tariffs

AS RECENTLY AS 1987, Canada was the world’s leading exporter of fish. By
2011, Canada had dropped to eighth place among global fish exporters (see
Tables 1 and 2). But the reasons underlying this reversal have little or noth-
ing to do with the problem of foreign trade barriers. Instead, Canada’s slip-
page resulted from other factors: the dramatic collapse of North Atlantic
groundfish stocks due to mismanagement and overfishing (including by for-
eign fleets); the ensuing closure of the northern cod and other groundfish
fisheries; and the rapid global growth of aquaculture, which vaulted coun-
tries such as Norway, Thailand and Chile ahead of Canada in total exports.

Today, Canada’s main export destinations for fish and fish products are
the U.S., the EU and Japan. In 2011, 61.8% (by value) of Canadian fish ex-
ports were destined for the U.S., 9.7% for the EU, and 6.2% for Japan. China
is also a significant destination for Canadian fish (8.7% by value). China is a
special case, however, because it imports Canadian fish not just for domestic
consumption but for its fish processing industry, the world’s biggest. Such
fish, processed in China’s low-wage export zones, is re-exported, including
to Canada’s most important market, the U.S., where it competes with and
displaces other Canadian fish products.

Of Canada’s major export markets, the EU maintains the highest tariffs
on fish and fish products. In 2011, EU tariffs for fish averaged 10.84%, with
higher tariff peaks of between 20 and 25% on certain processed fish.*?Japan’s
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TABLE 1 Top 10 Fish Exporting Countries in 1989, Value in Thousands of U.S. Dollars

Country Value of Products Exported
1 United States $2,532,468
2 Canada $2,032,387
3 Thailand $1,959,428
4 Taiwan $1,801,174
5 Denmark $1,754,000
6 Korea, Republic of $1,677,897
7 Norway $1,563,496
8 China $1,039,516
9 Iceland $1,026,990
10 Netherlands $1,001,982

Source Fisheries and Agriculture Organization of the United Nations, Fishstat Plus

TABLE 2 Top 10 Fish Exporting Countries in 2009, Value in Thousands of U.S. Dollars

Country Value of Products Exported
1 China $10,473,062
2 Norway $7,107,237
3 Thailand $6,248,891
4 Viet Nam $4,311,738
5 United States $4,225,019
6 Denmark $4,002,236
7 Chile $3,702,645
8 Canada $3,262,738
9 Spain $3,178,574
10 Netherlands $3,162,079

Source Fisheries and Agriculture Organization of the United Nations, Fishstat Plus

average applied duty on fish and fish products is 5.5%.3 Canadian fish and
fish products enter the U.S. duty-free under the NAFTA. China’s average ap-
plied duty is 10.9%?, although Canadian-caught fish processed in China for
re-export do not incur duties. By comparison, Canadian tariffs on fish and
fish products are very low, averaging just 0.9%, with a maximum of 11%.%
Currently, foreign tariffs on cod and many other groundfish have lim-
ited impact on the east coast fishery because Canadian groundfish catch-
es and export volumes have fallen so dramatically. Since the collapse of

Globalization, Trade Treaties and the Future of the Atlantic Canadian Fisheries
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TABLE 3 Average MFN Tariff Rates, 2011

Halibut,

Lobster, Lobster, Shrimp, Shrimp, Crab, Crab, Greenland,

Fresh Frozen Fresh Frozen Fresh Frozen Fresh

u.s. 0% 0% 0% 0% 0% 0% 0%

EU 8.7% 11% 15% 13.2% 7.5% 7.5% 10.3%

Japan 4% 1% 2% 1% 4.8% 4% 3.5%

China* 7.5% 10% 9% 6.2% 10.5% 10% 12%

Korea 20% 20% 20% 20% 20% 17% 20%

Australia 0% 0% 0% 0% 0% 0% 0%

New Zealand 2.5% 0% 2.5% 0% 2.5% 0% 0%
Halibut, Salmon,

Greenland, Atlantic, Haddock, Haddock, Atlantic Atlantic Atlantic

Frozen Frozen Fresh Frozen Cod, Fresh Cod, Frozen Cod, Dried

u.s. 0% 0% 0% 0% 0% 0% 0%

EU 10% 2% 7.5% 7.5% 12% 12% 13%

Japan 3.5% 3.5% 3.5% 3.5% 10% 6% 15%

China* 10% 10% 12% 12% 12% 10% 16%

Korea 10% 10% 10% 20% 20% 10% 20%

Australia 0% 0% 0% 0% 0% 0% 0%

New Zealand 0% 0% 0% 0% 0% 0% 0%

* Numbers from 2009 (2011 not available)

Source World Trade Organization, United Nations Conference on Trade and Development, and International Trade Centre, World Tariff Profiles, 2011.

groundfish stocks and the closure of the Atlantic cod fishery in 1992, shell-
fish have displaced groundfish as Atlantic Canada’s most important fish ex-
ports (see Figure 1). As a 2011 Fisheries Resource Conservation Council re-
port observed: “During the 1980s, groundfish accounted for 63% by weight
of Canadian landings of fish (including shellfish) from waters off eastern
Canada. The 1990s saw a severe and rapid decline in groundfish landings
and a steady increase in shellfish landings. During the first decade of the
2000s, groundfish accounted for just 16% of the landings.”*

In recent years, demand for seafood — particularly wild fish —has risen
beyond most countries’ available domestic supply. Even in Canada, the
ratio of domestically produced to imported seafood has shifted dramatic-
ally over the past two decades to the point that the country now imports al-
most as much fish at it produces domestically, including through aquacul-

ture (See Figure 2).
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FIGURE 1 Canadian Fish Exports by Species Group, Value in Canadian Dollars
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Rules of Origin In the Canada-EU CETA

Every bilateral or regional trade agreement includes rules of origin, establishing which goods qualify for pref-
erential tariff treatment or duty-free status. Rules of origin set out the detailed conditions under which goods
are deemed as “originating” in a specific country. Basically, they determine the economic nationality of a traded
good. Without such rules, goods from third countries could be trans-shipped though the customs territory of a
country (with little or no value added) simply to gain tariff-free access.

Under the CETA, tariffs on most fish and fish products entering Canada or the EU will likely either be elimin-
ated immediately or phased out over a period of up to seven years. Tariff elimination, however, only applies to
qualifying goods —that is, goods which originate in Canada or Europe.

In the case of Canadian fish being sold in the EU, the proposed CETA rules of origin stipulate that the fish must
be taken “under the authority of a Canadian fishing license” and that the holder of that license must be either a
Canadian national or an enterprise that is majority Canadian-owned, in order to receive preferential tariff treat-
ment. In the case of EU fish being sold in Canada, the stipulation for preferential treatment is that fish must be
taken by a vessel or factory ship that flies an EU member-state flag and is at least 50% owned by EU nation-
als or by EU-based corporations (See Annex 1, “CETA Fisheries, EU Consolidated Package, 25 October, 2012).

Canada has generally favoured liberal rules of origin because of its high degree of economic integration with
the United States. Liberal rules of origin set the required levels of domestic content at fairly low levels, ensuring
that Canadian products with significant levels of foreign content would qualify for preferential tariff treatment.
In contrast, the EU tends to employ more restrictive rules of origin which set high levels of domestic content
that must be met before a product qualifies as originating and therefore entitled to preferential tariff treatment.

To accommodate Canadian concerns that the EU’s approach to rules of origin was too restrictive, the EU has
apparently accepted a limited number of derogations to its strict rules of origin for fisheries products. For ex-
ample, up to 2 million kilograms annually of cooked or frozen lobster may be exported duty-free from Canada
to the EU. There is a similar proposed derogation for up to 5 million kilograms of prepared or preserved shrimp
or prawns. As a result, up to these amounts of lobster and shrimp could be sourced from another country, such
as the U.S., processed in Canada and still qualify for preferential treatment when entering the EU market.

In such a seller’s market, the EU (which is the world’s largest importer of
fish and fish products and currently imports approximately 65% of the fish
it consumes)” and other jurisdictions have voluntarily waived import tar-
iffs on certain fish products. For example, since 2007, under its Autonomous
Tariff Rate Quota program, the EU has voluntarily provided access to Can-
adian shrimp at reduced tariff rates into the European market. Since 2010,
20,000 metric tons of cooked and peeled shrimp annually enter the EU tar-
iff-free.”® The EU has also unilaterally relaxed its tariffs on certain ground-
fish, such as yellowtail flounder.
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Tariffs on fish in Canada’s major export markets are generally quite low
and can be expected to fall in countries that depend mostly on imports to
satisfy domestic demand. Nonetheless, straightforward agreements to re-
duce or eliminate tariffs in important markets could certainly create export
opportunities for the Atlantic Canadian fisheries sector.

The 2009 trade agreement between Canada and the European Free Trade
Association is an example of a tariffs-only agreement which enhanced trade
and market access while leaving the signatory nations’ regulatory author-
ity over the fisheries largely unaffected.” It is basically a tariff-elimination
agreement. It does not cover services, investment or intellectual property
rights. In all these matters the Canada-EFTA agreement simply defers to the
existing framework of wTo rules.

Two of the members of the EFTA —Norway and Iceland — are, like Can-
ada, important fishing nations. The elimination of tariffs on fish and fish
products under the deal enhances mutual opportunities for trade. But im-
portantly for the fisheries, the absence of investment, services and other
regulatory issues from the agreement leaves each jurisdiction free to man-
age its fishery as it chooses without fear of repercussions under the treaty.

In stark contrast to the EFTA treaty, the next generation of Canadian
trade and investment treaties deal with a full range of sensitive matters be-
yond reducing tariffs. When examining the full impact of these agreements
on fisheries, it is essential to put trade and tariff issues in context. Reducing
or eliminating foreign tariffs can produce benefits. But with access to Can-
ada’s major export markets already largely open, these trade barriers are
far from being the biggest challenge confronting the fisheries. Efforts to re-
move the remaining foreign trade barriers will bring diminishing returns.

Reducing foreign trade barriers should be a much lower priority than ad-
dressing more fundamental issues facing the fisheries: conservation, sound
management and the sharing of benefits. In particular, protecting Canada’s
ability to regulate the fisheries for conservation purposes and to ensure that
the benefits from fisheries are shared with independent fishers and coast-
al communities should be much higher priorities. Shifting emphasis from
increasing the quantity of trade to enhancing the quality of trade is also
a critical challenge. It is highly questionable whether Canadians should
make significant concessions in ongoing trade and investment negotiations
that might impair these higher priorities, in order to attain the modest and
diminishing benefits available from reducing the remaining foreign tariffs
on fish and fish products.

Globalization, Trade Treaties and the Future of the Atlantic Canadian Fisheries

21



x\\\\\\ \

22

2. Fisheries
Management, Regulation
and Trade Treaties

THE BASIC PRINCIPLES of trade and investment treaties and fisheries regu-
lation are like oil and water; they do not mix. Particularly in the areas of sup-
porting the inshore fishery and coastal communities, the potential conflicts
between trade and investment treaty rules and Canadian fisheries regula-
tions are numerous and profound. For this reason, successive Canadian gov-
ernments have endeavoured, through various exceptions and exclusions,
to shelter domestic fisheries management policies from the full impacts of
trade and investment treaties. There is a clear risk that aggressive demands
to fully open foreign markets for Canadian fish exports through trade and
investment treaty negotiations will provoke pressure to erode and grad-
ually dismantle non-conforming domestic fisheries management policies.
It is therefore important to carefully analyse the nature and extent of in-
consistencies between existing Canadian fisheries policies and regulations
and the full application of international trade and investment regimes. Only
through such analysis will Canadians be able to fully understand the im-
portance of shielding key policies from these treaties, assess the costs and
benefits of next-generation trade and investment agreements, and deter-
mine the most effective means of defending vital domestic fisheries interests.
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A. Non-Discrimination and Foreign Ownership Rules

National treatment is a core principle of international trade treaties. It re-
quires that governments extend the best treatment given to domestic goods,
services or investors to their foreign counterparts. In the early years of the
multilateral trading system, under the 1947 General Agreement on Tariffs
and Trade (GATT), national treatment applied mainly to trade in goods. It
ensured that once goods cleared the border, paid any applicable tariffs, and
entered a country that they would be treated no less favourably than simi-
lar domestically produced goods.

In subsequent treaties, such as the 1994 NAFTA, national treatment
obligations were extended beyond goods to cover trade in services and for-
eign investment. Since almost every government regulatory measure can be
argued to affect foreign investors or cross-border service providers, this shift
in coverage greatly expanded these rules’ importance, scope and impact.

National treatment is a commitment to avoid discrimination on the basis
of nationality; it is not a commitment to harmonize. In principle, govern-
ments remain free to adopt differing regulatory policies or standards, as
long as these do not discriminate on the basis of nationality.

For the most part, however, the Canadian fisheries are restricted to Can-
adians. The Canadian —and particularly the Atlantic Canadian — fisheries
are built around policies and regulations that favour Canadians and that
therefore must be shielded from the application of non-discrimination rules
in trade and investment treaties.

A.1 Fishing Licences Are Restricted to Canadians

Only Canadian citizens are eligible to hold fishing licences in Canada, which
is a clear violation of the principle of national treatment. Moreover, in east-
ern Canada’s small-boat fisheries, these individual licence holders must
be both owner and operator of the fishing vessel. As a result of these poli-
cies, foreign individuals are completely prohibited from acquiring fishing
licences in eastern Canada.

Canadian foreign investment rules are somewhat laxer for corporations
(so-called “legal persons”) than for individuals (“natural persons”). For-
eign-owned corporations can acquire partial interests in Canadian fishing
licences. In the off-shore sectors, foreign corporations can only hold a min-
ority interest (up to 49%) in a corporation that has a fishing licence.*
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Canadian fishing licences are held at the discretion of the crown. A fish-
ing licence is “in no sense a permanent permission; it terminates upon ex-
piry of the licence. The licensee is essentially given a limited fishing priv-
ilege rather than any kind of absolute or permanent ‘right or property’.”*
If foreign interests acquire majority ownership of a corporation that holds
a Canadian fishing licence the licence will not be reissued to that corpora-
tion when it expires (usually after 1 year).>

A.2 Vessel Registration

A further bulwark ensuring Canadian control of the fisheries is that all fish-
ing vessels involved in a commercial fishery must be registered by the De-
partment of Fisheries and Oceans (DF0). With few exceptions, only Can-
adian vessels can be registered.

One exception provides that where a Canadian vessel is disabled, for-
eign vessels may be leased for a period of up to two years. The leasing of
foreign vessels, however, requires ministerial authorization and is subject
to the following conditions:

e The leased foreign vessel must be crewed by either Canadian citizens
or permanent residents, except where the Minister approves a speci-
fied number of non-Canadian crew members.

e The leased vessel is to be of similar catching capacity and must oper-
ate in accordance with the same fishing plan, and the catch must be
delivered to the same plant or plants.

e Freezer trawlers may be leased to replace wetfish trawlers, but the
processing (filleting) of traditional groundfish species at sea will
not be permitted.

e All foreign vessels are required to carry an observer approved by
DFO, at the expense of the licence holder.»

Of these conditions, the crew restrictions involve clear discrimination
on the basis of Canadian nationality or residency and therefore are contrary
to national treatment obligations.

Special rules and regulations also apply to large vessels, such as factory
freezer trawlers (FFTs). For example, “FFTs must be registered immediately
as Canadian vessels and crewed fully by Canadians.”* There are also strict
limits on how many FFTs may be operated. There are also restrictions on the
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types of fish that such vessels are permitted to process and the geograph-
ical areas they are permitted to access. Only three groundfish factory freez-
er trawlers are permitted on the east coast, which, as will be discussed fur-
ther, is a problematic restriction under the investment and services rules of
the latest trade and investment treaties.

A.3 Canadianization of the Northern Shrimp Fishery

The high degree of incompatibility between Canadian fisheries management
policies and the national treatment rules in trade and investment treaties is
illustrated by policy efforts beginning in the late 1970s to achieve Canadian
control of the northern shrimp fishery.”

After 1977, when Canada extended its fisheries jurisdiction to include
waters up to 200 miles (322 km) from shore, it sharply curtailed fishing by
foreign fleets within this Exclusive Economic Zone (EEZ).? In the case of
northern cold-water shrimp, Canada undertook a thorough Canadianiza-
tion, or domestication, of the fishery.

Prior to 1977, northern shrimp had been fished almost exclusively by fac-
tory freezer trawlers based in Denmark, Norway, and the Faroe Islands. After
gaining control of these waters, licences were issued exclusively to Canadian
entities, including several to “community based entities with no previous
industrial fishing experience or processing capacity whose mandate was
the social and economic development of a particular region or people”.*

For environmental reasons that are still not well understood, in the 1990s
the northern shrimp became more abundant and expanded their range to
more southerly waters. The availability of northern shrimp benefitted the
hard-pressed Newfoundland and Labrador fishing industry and since the
mid-1990s a mid-shore fleet of over 300 boats has fished shrimp off the north-
eastern coast of the island of Newfoundland.

The process of Canadianization was not without difficulties, as explored
by Allain in an exhaustive and insightful account of the domestication pro-
cess.”® The early regulations pushed Canadianization policies too quickly
and certain enterprises encountered financial difficulties. Ultimately, how-
ever, the policy proved successful.

This success was the result of deliberate policy interventions aimed at
ensuring Canadian control and maximizing local benefits. The domestica-
tion of the northern shrimp fishery demonstrates that such interventions
can result in significant gains for local and national economies. Govern-
ment policies that support local industry, harvesters and coastal commun-
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ities can play a role in maximizing benefits from fisheries, even those that
sell predominantly into highly competitive global markets.

The domestication experience also underlines “the potential of licens-
ing community based socio-economic entities such as co-operatives as a
means of redistributing the benefits of fisheries domestication to coastal
communities.”? Both Makivik, a corporation created to promote econom-
ic development for the Inuit people of northern Quebec, and the Labrador
Fishermen’s Union Shrimp Company Limited, were included in the initial
group of licences for northern shrimp. Despite early obstacles and growing
pains, these innovative, community-based and controlled fishing entities
have flourished.>® They underline the potential of such preferential policies
to return “significant amounts of the profits from domesticated industrial
fishing ventures to coastal communities for re-investment in local business-
es including the inshore or artisanal fishery.”3

In almost every aspect — licensing restrictions, ownership rules, crew
requirements, preferences for community-based groups and processing re-
strictions — the policies that guided the Canadianization of the northern
shrimp fishery — contradicted the key tenets of trade and investment agree-
ments and would not have been possible if such treaties had fully applied.

A.4 Geographical Adjacency and Historical Dependence

Adjacency and historical dependence are bedrock principles of fisheries re-
source allocation in Atlantic Canada. These policies are intended to ensure
that fish harvesters from communities located near a resource and those
who have made their livelihoods in the fisheries for many generations get
first consideration when fishing stocks are allocated.

Adjacency means that when allocating quota or granting new licences,
DFO gives priority to people living adjacent to the resource. The Department
is also mandated to strive to achieve a fair geographical distribution of bene-
fits, particularly in the inshore fisheries. Prior to the 1970s, a licence, in prin-
ciple, enabled the holder to fish anywhere in the entire Atlantic coastal re-
gion. But in responding to demands from fishers and coastal communities,
the region was sub-divided into geographical sectors, and fishing licences
were tied to particular districts.

This policy arrangement has achieved a regional distribution of benefits
from the fishery, and promoted conservation by curbing the ability of licen-
sees in one district to fish in another district. As a further means of ensuring
that traditional fishing patterns were not disrupted, exceptions, or histor-
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ical overlaps, were granted to fishers located near district boundaries who
had traditionally fished in grounds located in adjacent districts. The policy
also allows fisheries managers to recognize regional differences and varia-
tions in fisheries, and makes “it possible to expand or restrict the inshore
fisheries in a particular region, without affecting other fisheries in regions
where resource availability or social and economic conditions might differ.”3

Similarly, the recognition of historical dependence gives priority in licens-
ing and allocation to fishers and coastal communities that have a demon-
strated attachment to the fishery and are dependent on the fishery for their
livelihood. The principle of historical dependence is especially pertinent in
the wake of major cuts in fisheries allocations, such as those following the
collapse and closure of the cod fishery in Atlantic Canada. Traditional fish
harvesters who were displaced by the moratorium, or who continued fish-
ing at an allowable catch far below traditional levels, clearly deserve to be
given priority when new quotas of fish that can be harvested sustainably
become available.»

The principles of adjacency and historical dependence are both clear-
ly contrary to the national treatment and non-discrimination provisions of
modern trade and investment treaties. From a trade treaty perspective, they
constitute discrimination based on nationality or local origin. Yet, for rea-
sons of fairness and equity, these forms of positive discrimination are both
desirable and morally compelling.

B. Domestic Processing Requirements

Provincial regulations in the Atlantic Provinces and Quebec encourage do-
mestic processing by prohibiting the export of unprocessed fish. For ex-
ample, under its Fish Inspection Act, the Newfoundland and Labrador
government operates a licensing system that regulates the purchasing, pro-
cessing and trading of fish. Unprocessed fish cannot be exported from the
province without government approval. Similar rules are on the books in
the other three Atlantic Provinces and in effect in Quebec. This is another
area where key fisheries regulations clash with international trade agree-
ments, specifically with the general prohibition of import and export restric-
tions found in trade treaties.>

Such provincial regulations are designed to maximize socio-economic
benefits from processing, enhance value-added prior to export, and main-
tain employment in the processing sector. These controls have been a valu-
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able policy tool, especially in Newfoundland and Labrador, where there
have been repeated requests by major companies to send Canadian fish
overseas for processing. While the rules are enforced flexibly and exemp-
tions are often granted, the regulations nonetheless provide provincial gov-
ernments with critical leverage to influence the investment and production
decisions of large fish processing companies.

In certain fisheries permission has frequently been granted to export un-
processed or minimally processed fish. Such exemptions sometimes make
economic sense in instances where the fresh frozen product can fetch a high-
er price than the locally processed product. But where fish or shellfish are
destined for processing, provincial governments have usually been reluc-
tant to grant export permission, since processing facilities and workers are
operating well below capacity in most parts of Atlantic Canada. In some in-
stances, temporary exemptions are granted for a quantity of fish in return
for commitments to process a portion within the province.

In a recent example, the government of Newfoundland and Labrador
initially turned down what it called an “unprecedented request” by Ocean
Choice International (ocr1) for a permanent exemption from minimum pro-
cessing requirements that would allow the company to export yellowtail
flounder and redfish without any restrictions. The company had sought
permission in order to export flash-frozen, whole fish, some of which was
destined to China for further processing.® In January 2012, the provincial
government refused, highlighting the need to “ensure the long-term secur-
ity of resources for the benefit of future generations of Newfoundlanders
and Labradorians.”3® The oc1 application was especially controversial, be-
cause the company had recently closed two processing plants in the prov-
ince¥ and was involved in a bitter labour dispute with unionized trawler-
men who worked on one of the company’s fishing vessels.3®

On December 21 2012, the provincial government announced that oc1
had received conditional export processing exemptions for up to 75 per cent
of its yellowtail flounder catch. In return, the company agreed to process the
remaining 25 per cent at its plant in Fortune NL, which will create a min-
imum of 110 full-time jobs for at least five years. A separate agreement per-
mits ocI to export all of its redfish quota without local processing, subject
to certain conditions.

0CI’s pressure tactics sharply divided the public, the union, the indus-
try and political parties. While some plant workers and local politicians in
Fortune support the company’s bid for an exemption, many others, includ-
ing the provincial fishermen’s union, are strongly opposed. Whatever the
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merits of the decision the provincial government made in this particular mat-
ter, the key point to bear in mind is that without the minimum fish process-
ing regulations, the provincial government, and the citizens of Newfound-
land and Labrador, would have no role or leverage at all. Such decisions
would be left to companies such as ocI to make with no consideration for
any other factors than how it affects their corporate bottom line.

These provincial controls have been repeatedly challenged by fish pro-
cessing companies in the domestic courts. International trade falls within
exclusive federal constitutional jurisdiction and, over the years, a number
of corporate plaintiffs have urged the courts to strike down the processing
restrictions as ultra vires —that is, beyond the legal and constitutional au-
thority of provincial governments.°

The Canadian courts, however, have consistently upheld these measures
as a valid exercise of provincial authority. Even though the federal govern-
ment has constitutional jurisdiction over both fisheries management and
international trade, the courts have been “clear that, once caught, fish be-
comes a commodity which is subject to regulation under the provincial head
of power over property and civil rights in the province.”* The courts have
generally taken the view that while “...the province has no jurisdiction to
control exports per se, [it] may do so validly where such control is necessar-
ily incidental to an otherwise valid scheme for regulating fish processing”
and that “...any incidental effect on the federal jurisdiction over trade and
commerce will not affect the constitutional validity of a licensing scheme
having a core character that falls within provincial jurisdiction.”*

Under Canadian law, then, the provinces have clear authority “to regu-
late the processing of fish in the province, even where the processed prod-
uct is destined for the export market.”% Despite recurring legal challen-
ges from disgruntled companies, such legislation is constitutionally valid.

Unfortunately, the situation is not nearly as reassuring under internation-
al trade rules. Provincial restrictions on the export of unprocessed fish are
at odds with both the national treatment rules and the prohibition of “im-
port and export restrictions” found in most trade agreements. Accordingly,
Canada’s practice has been to exempt these provincial fish export regula-
tions in all its bilateral and regional trade agreements. The NAFTA, for ex-
ample, exempts controls by the Atlantic Provinces and Quebec on the export
of unprocessed fish as they existed on August 12, 1992 (NAFTA Annex 301.3)
from the application of the national treatment (NAFTA Article 301) and the
export and import restrictions rules (NAFTA Article 309).4
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But Canada has no such exemption for fish processing requirements
under the wT0’s General Agreement on Tariffs and Trade. Indeed, in the
mid-1980s the U.S. successfully challenged Canadian regulations restrict-
ing the export of unprocessed herring and salmon from Canada’s west coast
under the GATT 1947, the predecessor to the GATT 1994, which was incor-
porated into the newly created World Trade Organization.

The panel ruled that Canada’s processing regulations were prohibited
under GATT Article XI, The General Elimination of Quantitative Restrictions.
The GATT panel also rejected Canadian government arguments that the ex-
port restrictions, even though they impinged on trade, were “related to the
conservation of exhaustible natural resources” and therefore justified under
the general exceptions in the GATT Article XX.%

Despite their vulnerability, the Atlantic Canadian export processing re-
strictions have never been challenged under GATT or WTO rules. Most of
Canada’s trading partners that might have an interest in pursuing this issue
have probably been reluctant to bring such a legal challenge for fear of pro-
voking a backlash against their own restrictive measures. A similar situation
prevails with other natural resources, such as raw logs, where U.S. commer-
cial interests frequently object to BC log export controls, but the U.S. gov-
ernment has been reluctant to bring a trade treaty challenge because some
U.S. states have their own raw log export restrictions.4

Each successive set of major bilateral and regional treaty negotiations,
however, brings these rules under fresh scrutiny by Canada’s negotiating
partners.”” So far, Canada has been able to exclude these measures under its
previous bilateral and regional treaties, including the NAFTA. Recent news
reports and leaked documents indicate the EU is pushing hard for Canada
and the provinces to eliminate its domestic processing requirements under
the CETA.”® The EU is specifically targeting minimum processing require-
ments for fish maintained by Quebec and Newfoundland and Labrador.*
This matter will likely be among those highly sensitive issues to be resolved
at the political level at the very end of negotiations.>

If these minimum processing requirements are not abolished as a re-
sult of the CETA, they will certainly be attacked again in the Trans-Pacific
Partnership negotiations. New Zealand and Chile, in particular, have been
two of the most vociferous exponents of the full liberalization of fisheries
under international trade and investment rules. Tim Groser, the current NZ
trade minister and a driving force behind the TPP, was actually a member
of the 1988 GATT panel which struck down the west coast processing regu-
lations. Given the TPP members insistence on a high-standards agreement,
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Canada’s junior negotiating status in the talks,>' and the possible inconsis-
tency of the export processing restrictions with existing wto rules, it will
be very difficult for the Atlantic Canadian export processing restrictions to
survive a final TPP agreement intact.

C. Trade in Services Rules
C. 1 The meaning of “market access” restrictions in services

The rules governing cross-border trade in services are among the most novel
and intrusive features of “state-of-the art” trade and investment treaties.
They go far beyond a basic commitment to treat foreign services and invest-
ors equally to domestic ones.

The market access rules in services prohibit six types of government

measures.> In covered sectors, there must be no limits on:
e the number of service suppliers
e the total value of service transactions,
¢ the number of service operations, or
¢ the number of natural persons that may be employed in a sector.

Such limits are prohibited, whether expressed “in the form of numeric-
al quotas or the requirements of an economic needs test.”s

The market access rules also prohibit restrictions on the types of legal
entities through which suppliers may supply a service and limits on foreign
capital participation. Therefore, in sectors covered by these obligations,
public policies cannot favour small, owner-operated businesses, coopera-
tives or not-for-profit enterprises over large corporations (so-called “legal
persons”). Nor can governments limit foreign ownership. Finally, govern-
ments “shall not maintain or adopt” any of these broad categories of meas-
ures “either on the basis of a regional subdivision or on the basis of its en-
tire territory.”>

As previously noted, national treatment requires that foreign goods,
services, investments, service providers and investors be extended the best
treatment given to domestic goods, services and investments. In principle,
national treatment allows governments to adopt the policies they choose,
so long as the policy measure does not discriminate against foreigners. By
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contrast, the so called “market access” rules prohibit certain types of poli-
cies, whether they are discriminatory or not.

These rules, first established in Article XvI of the WT0’s General Agree-
ment on Trade in Services (GATS), are being expanded in scope and applica-
tion through ongoing bilateral and regional trade treaty negotiations. For ex-
ample, whereas the GATS is a bottom-up agreement, applying only to those
sectors specifically included by a member government, both the CETA and
the TPP are intended to be top-down agreements that cover all sectors and
measures unless they are expressly excluded by a signatory government. 5

C.2 The Application of Market Access Rules to Fisheries

There are two main reasons why the rules governing trade-in-services might
affect the fisheries, which are normally thought of as resource or goods-pro-
ducing sectors, not as service ones. First, the rules on services in the latest
generation of trade and investment treaties intersect and overlap with the
rules on goods. Second, many fisheries-related activities, and even some fish-
eries themselves, are classified as services for the purposes of international
trade and investment treaties.

In practice, services and goods are virtually inseparable. Most commer-
cial goods, including fish and fish products, embody some services (such as
financing or inspection) and must be sold (wholesaling, retailing), marketed
(advertising) and distributed (transportation). These closely related activ-
ities are classified as services. As previously discussed, provincial restric-
tions on the export of unprocessed fish are vulnerable to challenge under
the wto. In such a dispute, the complainant would almost certainly argue
that they also violated the GATS, for example, by interfering with the dis-
tribution and retailing of fish, which are fully covered services under Can-
ada’s WTO GATS commitments.s

The second important reason to pay careful attention to the trade-in-ser-
vices rules is that some fisheries activities are classified as services under
international trade agreements. While fishing itself is normally considered
a goods-producing sector, there is an important category of fishing-related
activities classified as “services incidental to fishing.”>°

Canada has not yet made commitments covering “services incidental to
fishing” in its existing trade treaties. Nor do any of its existing treaties clear-
ly define which fishing and fishing-related activities fall within the category.
But because all sectors are on the table in current negotiations, it is import-

ant to understand the implications of making commitments in this sector.
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The classification system for services used by Canada in most of its ex-
isting trade treaties (the UN cPc Prov) does not contain explanatory notes
for “services incidental to fishing.” It is generally accepted by trade officials
and experts, however, that when fishing is done on “a commercial basis”
that it is considered a service. For example, where a fishing vessel is leased,
rather than operated by its owner, its activities are classified as a service.
Fish inspection and protection services, along with fish hatcheries and sim-
ilar support services, are also classified as “services incidental to fishing.”

The most detailed explanation of what falls within this category is found
in the United Nations Statistics Division, Classification Profile: 1s1c Rev.3
(0500).%° In the document, “services incidental to fishing” include the fol-
lowing activities:

¢ Fishing on a commercial basis in ocean, coastal or inland waters.
¢ Taking of marine or freshwater crustaceans and molluscs.
e Fish farming, breeding, rearing, cultivation of oysters for pearls or food.

e Gathering of marine materials such as natural pearls, sponges, coral
and algae.

 Processing of fish, crustaceans and molluscs aboard the fishing boats.

e Operation of fish hatcheries producing oyster spat, mussel and other
molluscs seeds, lobsterlings, shrimp post-larvae and other crusta-
ceans seeds and fish fry and fingerlings.

e Growing of laver and other edible seaweeds.

e Service activities related to marine and freshwater fisheries and to
operators of fish hatcheries or fish farms.

According to this classification system, the shellfish industry — the health-
iest sector of the Atlantic Canadian fisheries today —is a service industry
and falls under the services rules of international trade treaties.

To make matters worse, in the most recent iterations of Canadian trade
and investment treaties, including the draft CETA investment text, the mar-
ket access restrictions have been moved from the services to the investment
chapter. This shift greatly expands their coverage. The result is that the re-
strictions apply to policies affecting all investors, whether they provide ser-
vices or goods. This means that not only the shellfish industry, but all sec-
tors of the fishing industry, are, in principle, captured by these restrictions.
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This is a prime example of how subtle changes in obscure trade treaty terms,
which are rarely explained by negotiators and understood only by experts,
can have important public policy impacts.

This expanding legal reach of market access restrictions could have ser-
ious legal implications for the future of the Atlantic fisheries under inter-
national trade and investment agreements. The prohibitions in the market ac-
cess rules of the services and investment chapters conflict with vital policies
that preserve the independence of the inshore fisheries in Atlantic Canada.

C.3 Preserving the Independence of the Inshore Fisheries

The independent inshore sector is the most important sector of the Atlantic
Canadian fishery and a major contributor to the regional economy. It consists
of over 10,000 independent licence holders, all of whom own and operate
their own boats. These independent fishers directly employ an additional
20,000 workers as crew members.® As a broad-based umbrella group repre-
senting most of the Atlantic Canadian inshore and mid-shore commercial
fleet recently observed:

In 2010 our owner-operator fleets landed $396 million in lobster, $280 mil-
lion in snow crab and $163 million in shrimp. The landed value of these
three species alone accounted for 63% of the total value of Atlantic Can-
ada’s fisheries. When you add in the landed value of small and large pela-
gic (from herring to tuna) and groundfish it is clear that our fleets are col-

lectively the dominant stakeholders in the Atlantic fishery.®

The diversified character of the inshore sector has significant econom-
ic benefits throughout the region. As the organizations representing the in-
dependent core fleet sector further emphasized:

Most of the hundreds of millions of dollars in landed value that we gener-
ate...is spent in our communities: buying in our communities, hiring in our
communities and supporting them in numerous other ways. Our independ-
ent fishing enterprises create healthier local economies that are diverse and
not single industry in structure. Corporate fishing fleets on the other hand
tend to be centralized in a few larger harbours and tend to be vertically in-
tegrated with supply chains outside the communities from [which] they
harvest the resource (industrial aquaculture is also increasingly adopting

this approach).®
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FIGURE 3 2010 Atlantic Coast Commercial Landings, By Value In Millions of Dollars
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Because the inshore fishery tends to be decentralized and geographically
dispersed, it plays an important role in widely distributing the benefits of
the fishery among people in the Atlantic region and in maintaining the eco-
nomic viability of many coastal communities.

The decentralized character of the inshore fisheries in eastern Canada
is a deliberate result of public policy. Otherwise, the Atlantic Canadian in-
dustry would have gone much further in the direction of corporate concen-
tration and centralization which has characterized other fisheries around
the world. These public policies reflect the importance of the inshore sec-
tor to the health of Atlantic Canadian coastal communities, the organizing
strength of the inshore sector and its deep support within the region.

C.4 Fleet Separation and Owner-Operator Policies

The fleet separation and owner-operator policies are the two main measures
that ensure the independence of the inshore fishery sector in Atlantic Can-
ada and eastern Quebec. Both are potentially at risk from the current push
to expand Canada’s international trade and investment treaties.
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The purpose of the fleet separation policy is to keep ownership of the fish
harvesting and processing sectors separate and distinct. The rationale for
the policy is that allowing processors to own fishing licences weakens in-
dependent fishers’ bargaining power and gives processors too much control
over the price. Such a power imbalance would reduce independent harvest-
ers to the status of contract workers for the big fish buyers. Accordingly, the
fleet separation policy prevents corporations, including processing corpor-
ations, from acquiring the fishing licences of vessels less than 65 feet (20m).

The second key safeguard for independence of the inshore fishery is
the owner-operator policy. This policy, which is closely related and comple-
mentary to fleet separation, requires the holders of fishing licences on ves-
sels less than 65 (20m) feet to be present on their vessels and to personally
fish their licences. This prevents investors outside the fishery from buying
fishing licences and hiring others to do the fishing. On Canada’s west coast,
where the owner-operator policy has been abolished, fishing licences have
been bought up by investors and large corporations. This has driven the cost
of acquiring a licence beyond the reach of many traditional fishers and re-
ducing those who operate the vessels and do the actual fishing to wage or
contract workers.%

Fleet separation and owner-operator policies are well-established fish-
eries management tools, but they are not enshrined in legislation or formal
regulation. As such, they are highly vulnerable to change or erosion by the
federal government of the day. The federal government recently provoked
great concern among Atlantic Canadian inshore fishers and coastal com-
munities by undertaking a complete review of Canadian commercial fish-
eries policy. This exercise, announced by DFO in January 2012, caught many
in the sector and the public by surprise. It was launched without advance
notice, and with extremely tight timelines for public input.®

The federal discussion document, entitled The Future of Canada’s Com-
mercial Fisheries, championed “modernizing fisheries management” but gave
few details about the federal government’s plans.® It caused alarm in the
inshore fishery because unlike previous federal policy statements, it did not
affirm the importance of the fleet separation and owner-operator policies.

Indeed, in the eyes of many, it focused narrowly on increasing global
competiveness and corporate profitability at the expense of protective regu-
lation. A submission by a broad-based coalition of 36 organizations repre-
senting inshore and mid-shore fisheries groups in Atlantic Canada and Que-
bec warned:
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We find that much of the document is written in the ideological code of de-
regulation. This is alarming to us as it appears as a barely veiled attack on
the Owner-Operator and Fleet Separation policies and a justification for

hobbling even further our country’s dwindling fisheries science capability.*

Others noted that the discussion document does not even mention coast-
al communities, let alone affirm their vital role in the Canadian fisheries.®

In September 2012, after months of uncertainty and an outpouring of
concern from inshore fishers, the federal fisheries minister announced that
the fleet separation and owner-operator polices would remain intact.® Or-
ganizations representing the inshore fishery expressed their relief, but left
little doubt that they would continue to be vigilant and credited the un-
precedented organizing by the sector as the catalyst to the federal min-
ster’s declaration.”

Seafood processors, who had been pushing the government to abol-
ish these policies, voiced their disappointment at the federal government’s
climb-down.” Over the years, processors have repeatedly challenged or at-
tempted to circumvent the fleet separation policy. Their continuing hostil-
ity to these policies means that future challenges are still likely.”

Trade treaties are frequently used to pursue unpopular domestic policy
reforms that are difficult to achieve through democratic political processes.’
External pressure can be enlisted to stealthily undermine policies that, if
directly challenged, would inflict too high a political cost on a government.

Both the owner-operator and fleet separation policies are at odds with
the services and investment obligations in Canada’s imminent trade and
investment treaties. This was not the case under previous treaties, includ-
ing the NAFTA. As previously noted, the new, strengthened “market access”
obligations stipulate that governments must not maintain or adopt meas-
ures which “restrict or require specific types of legal entity or joint venture
through which an investor may perform an economic activity.” But the ex-
plicit purpose of fleet separation is to bar corporations from acquiring li-
cences. Similarly, the owner-operator policy favours ownership by “natural
persons” (fishers) rather than “legal or juridical persons” (that is, corpor-
ations).

In principle, both these policies violate the trade and investment treat-
ies that Canada is currently pursuing. It is also essential to grasp that these
market access obligations prohibit any such measures, not just those that
discriminate against foreigners. In other words, the fleet separation and
owner-operator policies would be trade-treaty illegal whether or not a for-
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eign corporation actually obtains, or tries to obtain, a Canadian fishing li-
cence and whether or not foreign corporations are even present in the Can-
adian fishery. Consequently, the utmost care must be taken to fully exclude
these fisheries investment restrictions from coverage.

C.5 Limited Entry Licensing

Limiting entry by restricting the number of licenses is a well-established
fisheries management tool. By controlling the number of boats or license
holders, regulators seek to limit fishing effort and to conserve fish.? Limit-
ing entry can also improve the economic prospects for existing license hold-
ers and make a fishery more economically viable.

The traditional means of limiting entry to a fishery is strictly control-
ling the number of licenses. Generally, new entrants can only gain access
to an existing fishery by having a license transferred to them by an existing
license holder. This policy is employed, for example, in the Atlantic Can-
adian lobster fishery, where the number of fishing licenses is limited with-
out restricting the overall catch.

Such a policy is, in principle, inconsistent with the full application of the
services and investment obligations in the latest trade treaties. As previous-
ly noted, market access rules prohibit governments, in committed sectors,
from limiting the number of service suppliers or investors. Such numer-
ical limits are prohibited, whether or not they discriminate against foreign
service suppliers and investors.

A second form of limited entry, setting a total allowable catch (TAc) and
dividing the TAC into quotas which permit holders to harvest a given quan-
tity of fish — can be consistent with modern trade and investment treaties.”
Such systems have been implemented in certain Canadian fisheries, nota-
bly in the Pacific fisheries (e.g. halibut) and, since 1982, in the large-vessel,
offshore groundfish sectors of the Atlantic fishery.

In principle, such quota systems are consistent with modern trade and
investment treaties (including the market access rules in services) so long
as the individual quotas are allocated through market means and on a non-
discriminatory basis. In practice, however, only majority Canadian-owned
corporations can hold a fishing license. It is therefore still necessary for
these measures to be reserved against national treatment. Unlike tradition-
al limited entry systems, however, a reservation against the “market access”
rules is not required.
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Discouraging limited entry licensing systems is another way in which
the latest trade and investment treaties are skewed towards market-based
systems for allocating property rights to natural resources, including fish.
Such systems, which are strongly favoured by free-market economists, al-
low the corporate concentration of property rights to fish and tend to mar-
ginalize small-scale and inshore fishers. This inherent bias towards neo-
liberal models for allocating fishing rights illustrates how far today’s trade
and investment treaties have strayed from bread-and-butter internation-
al trade issues, to embody laissez faire, pro-corporate economic philoso-
phies and interests.

D. Fisheries Subsidies

Most developed countries, including Canada, provide direct or indirect fi-
nancial support to their fishing industry. Subsidies that reduce fishing ef-
fort, for example, by buying out licenses or permanently retiring vessels,
can be beneficial in conserving fish stocks. Support to sustainable — espe-
cially small-scale or artisanal — fisheries can also bring social, environment-
al and/or economic benefits.

At the same time, there are harmful fisheries subsidies that contribute
to overcapacity and overfishing. Subsidies for large-scale industrial fishing,
particularly to support distant water fleets, have contributed to the depletion
of fish stocks and disruption of small-scale and artisanal fisheries. Global-
ly, today’s industrial fisheries are characterized by too much fishing power
targeted at dwindling stocks. Fisheries scientists call the process of serial
overexploitation of larger, higher-value species, then moving on to small-
er, lower-value species fishing down the food web.”” Curbing harmful fish-
eries subsidies, which exacerbate this unsustainable situation, is a critic-
al conservation issue.

Harmful fisheries subsidies raise significant international trade issues.
Subsidized fish can be sold at lower prices, reducing competitors’ shares in
the subsidizing country’s domestic and export markets. As a technical paper
for the UN Food and Agriculture Organization observes, a subsidized fleet
that targets straddling or highly migratory stocks also leaves other coun-
tries with fewer fish to harvest sustainably.”

Regulating fisheries subsidies through international agreements is a
complex and much-debated matter. But there is a broad consensus that
the most harmful subsidies are those that finance distant water-fleets. Dis-
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Port Access Under the CETA

The European Union has nearly attained its long-standing goal of guaranteeing access for its fishing vessels to
Canadian ports. Under the CETA, Canada has reportedly committed to grant EU fishing vessels access to Can-
adian ports on a most-favoured nation basis (See Appendix 1).

Vessels should always be admitted to ports when they or their crews are in peril. But fishing vessels are also
sometimes denied access to Canadian ports if they, or other vessels from their country, are found to be fishing
illegally in international waters or suspected of breaking other fisheries conservation rules.

For example, Canada and Norway in 1995 agreed to “allow the arrest of each other’s vessels if found fishing il-
legally outside of each other’s 200-mile zones. They also agreed to bar any country’s trawlers from their ports
if the ships violated the other country’s rules.”**°

In fact, Canada only re-opened its ports to EU fishing vessels in 1996 after nearly a decade during which they
were denied access following the so-called turbot wars. Granting guaranteed port access could make it more
difficult for Canadian authorities to sanction European vessels suspected of flouting conservation rules and to
pressure European domestic authorities to take action.

tant-water fleets ply the high seas and fishing grounds far from their coun-
try of origin, or fly flags of convenience from lightly regulated jurisdictions.

With the availability of more potent fishing technology, such vessels have
exploited stocks in formerly little-fished areas, including the deep sea bot-
toms and polar regions. Fish species in these once hard-to-reach areas and
their associated ocean ecosystems are especially vulnerable to disruption
by bottom trawling and other destructive fishing techniques.”

The depletion of their national coastal fishing grounds has also pro-
pelled the distant water fleets of major fishing powers —notably, the EU,
Japan, China, and Korea — to range further and further afield on the world’s
oceans. Many of these fleets receive significant direct and indirect financial
support from their home governments. In fact, fisheries experts and econo-
mists have estimated that the bottom-trawl fleet fishing on the high seas
would not be financially viable without such subsidies.®°

Finally, since 1977, as coastal nations have asserted control over their ex-
clusive economic zones, a handful of developed countries with distant water
fleets have negotiated fisheries access agreements with developing countries.
These agreements grant industrial fleets based in developed countries access
to fish within the developing countries’ exclusive economic zones, usually
in return for development aid and cash transfers. Such access agreements
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allow developed countries, in effect, to export their fishing overcapacity to
developing countries.® This causes hardship to local and artisanal fisheries.

Many of Canada’s new wave of trade and investment treaty negotiating
partners are host to the world’s largest distant-water fleets. As noted, these
fleets have a deleterious impact on Canadian fisheries by depleting strad-
dling and migratory stocks, degrading vital ocean ecosystems, and displa-
cing Canadian fisheries products in foreign markets.

Foreign distant water fleets, especially European vessels, have a long
history of overfishing in or adjacent to Canadian waters. Even after the col-
lapse of many North Atlantic groundfish stocks, European fleets continued
to fish on the nose and tail of the Grand Banks and the Flemish Cap, which
fall outside Canada’s 200 mile exclusive economic zone.

Certain European national fishing fleets are heavily subsidized. A recent
two-year investigation uncovered evidence that the Spanish fishing indus-
try is heavily subsidized by European taxpayers, despite a history of flout-
ing conservation rules and breaking laws.®2 The October 2012 report esti-
mated that the Spanish fishing industry had received €5.8 billion ($CAD 7.5
billion) in subsidies from the EU and Spanish governments since 2000.%

There is little hope, however, that Canada can succeed in disciplining, let
alone eliminating, such harmful fisheries subsidies through bilateral trade
and investment negotiations. Canada does not have a distant water fleet, so
there is little incentive for others to agree to, in effect, one-sided disciplines.

Moreover, Canada is simply not big enough to achieve meaningful con-
cessions in one-on-one negotiations with far larger and more powerful na-
tions. In the CETA negotiations, for example the EU had proposed a com-
plete exemption for fisheries subsidies from the subsidies disciplines of the
agreement.® The current text merely provides for consultations if a Party
considers that the other Party’s government support or fisheries subsidies
are adversely affecting their interests.®> Accordingly, there is no prospect
that the CETA will contain effective limits on, let alone reductions to, harm-
ful European fisheries subsidies, including those for its distant water fleets.

Even in multilateral negotiations at the wto and the United Nations,
it has been difficult for the rest of the international community to pressure
the handful of developed countries that host distant water fleets to accept
strong disciplines on harmful fisheries subsidies. But for a mid-sized coun-
try such as Canada, multilateral negotiations provide by far the best pros-
pect of success.

The TPP agreement could well include binding disciplines on fisheries
subsidies. None of the countries in the TPP have a large distant-water fleet.%¢
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But in the TPP talks, the risk is that the obligations will go too far and re-
strict almost all fisheries subsidies, not just harmful ones. In wTo talks on
fisheries subsidies, New Zealand and Chile, both influential members in
the TPP, have led the charge for a broad prohibition of subsidies, with lim-
ited exceptions.

Such top-down restrictions could adversely affect support for the Can-
adian inshore fishers, including differential rules for how employment in-
surance treats workers in seasonal industries and marketing support for sus-
tainably harvested fisheries products. Such an across-the-board prohibition
of subsidies would further advantage the better financially resourced, cor-
porate-controlled industry over the inshore sector.

E. Co-management

Co-management can be defined as “the sharing of power and responsibil-
ity between government regulators and local resource users.”®” Co-manage-
ment has become a prominent theme in Atlantic Canadian fisheries policy
over the last two decades, as a result of the discrediting of hierarchical fish-
eries management models and practices in the aftermath of the collapse of
the northern cod.

Many conservationists, critics of industrial fishing and fish harvesters
argue that closely involving coastal communities and local harvesters in
co-managing stocks is the key to achieving both ecological sustainability
and economic viability. This is particularly true, they stress, in the case of
depleted fishing stocks that need to be carefully rebuilt, and may never be
capable of withstanding the disproportionate fishing power that can be ex-
erted by modern industrial fishing fleets.

Effective conservation calls for highly refined and regulated fishing ef-
forts, based on in-depth knowledge of how fish reproduce and survive in
the wild and detailed understanding of fishing grounds and populations.®®
It has been forcefully argued that such understanding can best be achieved
by a partnership between scientists, fisheries regulators, and “a hyper-lo-
cal fleet of knowledgeable small-scale fishermen harvesting from discrete
populations of [fish] in as precise a way as possible.”®

Co-management should not be confused with industry self-regulation
or outsourcing government’s regulatory responsibilities, although co-man-
agement rhetoric can sometimes provide cover for deregulation. Genuine

co-management involves the sharing of power and responsibility between
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arms-length regulators, independent scientists, and those who make their
livelihood in the fisheries. It entails strong state regulatory capacity and
high levels of public investment in independent scientific expertise, along
with industry, primary producer and coastal community involvement in
policy-making.

Unfortunately, each of these three essential pillars of co-management is
being undermined by recent federal government policy decisions.

While the federal government continues to pay lip service to conserva-
tion goals, its actions are seriously undercutting the financial resources re-
quired for scientific research and assessment, without which effective con-
servation and management are impossible. As a result of budget cuts, over
1,000 DFO employees have been notified that their positions are affected
and an estimated 350 positions could be permanently eliminated in Atlan-
tic Canada.?®® Field offices, fish hatcheries, departmental libraries and re-
search stations are facing closure.?* These ongoing cuts in science, research
and regulatory capacity at DFO are hollowing out one of the indispensable
partners in any viable co-management strategy and augur poorly for the fu-
ture of the Atlantic fisheries.

There is also worrying evidence of a strong bias towards deregulation,
including the weakening of DF0’s authority to protect fish habitat, through
amendments buried in the bill implementing the 2012 federal budget. The
400-page omnibus legislation implementing the 2012 federal budget amend-
ed dozens of unrelated pieces of federal legislation, including changes to
environmental regulations and the Federal Fisheries Act. The controversial
legislation, roundly criticized by both fisheries organizations and the en-
vironmental community across the country, gave broad discretionary pow-
ers to Cabinet and the Environment Minister to make decisions related to
fish habitat protection, environmental assessment and endangered species.

The omnibus bill also included multiple amendments that weakened
the federal Fisheries Act. Previously, the Fisheries Act prohibited “harmful
alteration, disruption or destruction of fish habitat.” Under the new Act,
only carrying out works or activities that result in “serious harm” to fish is
prohibited.”? Serious harm is defined as the “death of fish or any permanent
alteration to, or destruction of, fish habitat.”? Furthermore, protection is
now limited to “serious harm to fish that are part of a commercial, recrea-
tional, or Aboriginal fishery, or to fish that support such a fishery and their
habitat,” rather than, as previously, to all fish and all fish habitat in Can-
ada.* In other words, the temporary alteration or destruction of fish habi-
tat is not prohibited unless it can be shown to have resulted in the death
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of “useful” fish. The amendments also gave broad powers to the Minister
under Section 35(2) to exempt authorized work or activities from the “ser-
ious harm” prohibition.%

Finally, the federal government’s commitment to co-management has
been called into question by other recent developments. In October 2011,
the government announced the disbanding of the Fisheries Resource Con-
servation Council (FRcc). This advisory body was created in 1993 as a forum
where all sectors of the fishing industry, DFo regulators, and independent
scientists could meet to discuss, analyse and develop conservation strat-
egies for the Atlantic fisheries.

Co-management is no panacea. As experts caution, in some instances it
can even justify the exclusion of marginalized groups, reinforce the power
of local elites, lead to regulatory capture and be “used as a pretext to co-opt
community management and extend the power of the state.”*® A leading au-
thority suggests that to counter these potential abuses requires a firm grasp
of all the essential ingredients of successful co-management: “In addition to
legitimacy and compliance, justice, equity, and empowerment are also rel-
evant because the basic idea behind co-management is that people whose
livelihoods are affected by management decisions should have a say in how
those decisions are made.”%

From this perspective, authentic co-management necessarily involves
prioritizing local control and participation.?® The central emphasis on shar-
ing control with local harvesters, coastal communities, and community-
based fleets puts co-management at odds with trade and investment treaties,
which aim to root out such geographical discrimination. Co-management is
increasingly finding itself between a rock and a hard place. The expanding
scope of these treaties, the ever-lengthening series of bilateral and regional
negotiations, and the steady erosion of safeguards for non-conforming fish-
eries policy and regulation exert long-term, indirect pressure on the foun-
dational principles of co-management. At the same time, it is coming under
more direct threat through cutbacks, deregulation and the dismantling of
collaborative institutions.

F. Reservations For Fisheries Measures

Reservations are country-specific exceptions which protect otherwise non-
conforming measures from the investment and services obligations of trade

treaties. Because of the high degree of inconsistency between domestic fish-
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eries policies and international trade and investment treaty rules, strong
exceptions are critical. For many of Canada’s vital federal and provincial
fisheries policies, such reservations are the last line of defence from any
challenge under the investment and services rules of these treaties.

Effective reservations are especially important because the services and
investment rules of modern treaties are enforceable through investor-state
dispute settlement. This controversial mechanism allows foreign investors
to bring claims directly against governments. Investors do not need to seek
consent from their home governments and are not obliged to try to resolve a
complaint through the domestic court system. Tribunal decisions are final,
although they may be reviewed on narrow procedural grounds in the domes-
tic courts. While tribunals cannot force a government to change inconsis-
tent measures, they can award monetary damages to investors. These dam-
age awards are fully enforceable in the domestic courts.

There have been over 30 claims against Canada under NAFTA’s investor-
state dispute settlement mechanism. These disputes have involved a broad
range of public policy measures, including environmental protection and
natural resource management. Canada has lost or settled five claims, pay-
ing foreign investors damages of approximately $160 million. Claims against
Canada are escalating. In the last few months of 2012, Canada was hit by
three controversial NAFTA investor-state claims: by a U.S. energy company
against a moratorium on natural gas fracking by Quebec, by a New York-
based investment group challenging a moratorium on offshore wind turbines
on Lake Ontario, and, most recently, by a multinational drug company af-
ter the Canadian courts invalidated patent protection on a drug deemed to
have insufficient new therapeutic value.”

Both the CETA and the TPP include investor-state dispute settlement
and employ a full negative list approach.'®® This means that all sectors and
government measures are covered by the treaty except for those that are
specifically excluded by listing them as reservations. If a program, policy
or sector is not explicitly exempted by a reservation, it would be exposed
to the full force of the services and investment obligations and possible in-
vestor-state challenge.

There are two different types of reservations. Annex I reservations ex-
empt existing measures. They are bound, meaning that the measures can
only be amended to make them more consistent with the treaty. If an ex-
empted measure is amended or eliminated, it cannot later be restored. In
other words, the protection afforded by Annex I reservations is designed to
disappear over time.
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Annex II reservations are unbound. This means that they protect ex-
isting non-conforming measures and also allow governments to take new
measures that would otherwise be inconsistent. An Annex II reservation
provides stronger protection because it allows for future policy flexibility
in an exempted sector.

Reservations can only be taken against certain obligations of a treaty.
They are usually permitted against the national treatment, most-favoured-
nation, market access, performance requirements, and “senior management
and boards of directors” obligations. No reservations are allowed against
other provisions, notably the expropriation and minimum standards of treat-
ment clauses. These two obligations, which are among the most problem-
atic provisions in investor-state disputes, apply to all sectors and govern-
ment measures without exception.

The draft Canadian reservations on fisheries in the CETA negotiations,
which were leaked in early 2012, help to illustrate the strengths and weak-
nesses of reservations.’ The reservations for federal fisheries policies, de-
spite certain gaps, are quite strong. By contrast, there are major shortcom-
ings in the reservations for provincial measures. If unaddressed, these would
result in a serious erosion of provincial government authority over fisheries.

At the federal level, the government of Canada has submitted a draft
Annex Il reservation for the fisheries sector. The draft reservation exempts
measures under the Fisheries Act, the Coastal Fisheries Protection Act, the
Coastal Fisheries Protection Regulations, the Commercial Fisheries Licens-
ing Policy, and the Policy on Foreign Investment in the Canadian Fisheries
Sector, 1985. This reservation applies against national treatment, most-fa-
voured-nation treatment and market access. It would protect the ability of
the federal government to restrict fishing licenses to Canadians and to lim-
it foreign ownership in the fisheries sector. By reserving against the market
access rule of the CETA, it would also protect otherwise non-conforming li-
censing measures, including the fleet separation and the owner-operator
policies. Because the federal reservation is an Annex II, or unbound reser-
vation, it would also provide future policy flexibility for Canada to strength-
en these licensing policies.

In fact, Canada’s draft reservation is stronger than those taken for feder-
al fisheries measures under the NAFTA.*> The CETA reservation for federal
measures would provide for future policy flexibility, unlike the NAFTA res-
ervations, which were Annex I, and therefore only excluded existing non-
conforming measures. This discrepancy between the CETA and NAFTA fed-
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eral reservations, however, raises legal issues which could be exploited by
EU investors through investor-state arbitration.

Despite the step taken by the federal government to protect future policy
flexibility in the fisheries, an EU investor could assert that under the gener-
al most-favoured-nation treatment obligations of the CETA, that it was en-
titled to the best treatment offered by Canada to any U.S. or Mexican invest-
or under the NAFTA.*3 Unless closed, this loophole means that EU investors
could challenge new policy measures by the Canadian government, which,
for example, toughened foreign ownership restrictions in the fisheries, on
the grounds that they were NAFTA- inconsistent, and therefore violated Can-
ada’s most-favoured-nation commitments under the CETA.

Another gap in the federal protection is that the Annex II reservations
do not apply against the expropriation or minimum standards of treatment
obligations of the CETA. This could lead to further problems. Under Can-
adian law and policy, a fishing license grants permission to harvest fish or
marine plants, but it “confers no property or other rights which can be legal-
ly sold, bartered or bequeathed.”* Yet investor-state arbitral tribunals are
not bound by Canadian policy in this regard. Such tribunals have the power
to order compensation if, in their judgement, terminating or refusing a li-
cense is equivalent to expropriation or offends minimum standards of treat-
ment under international law.

For example, Canadian fisheries regulations require that if a foreign in-
vestor gains control of a Canadian corporation that holds a fishing license,
this license will not be renewed upon expiration. A European investor that
lost a license in this manner would be able to bring a claim under the in-
vestor-state provisions of the CETA, demanding compensation for any loss-
es. Indeed, there is a high probability that an investor-state tribunal would
award compensation to a European investor for any financial losses stem-
ming from the involuntary surrender of a fishing license. The amount of com-
pensation to be paid would be a matter determined solely by the tribunal.

The draft Canadian federal-level reservation mirrors a similar draft Annex
[T reservation for fisheries submitted by the EU.** But, unlike Canada’s situ-
ation, there are no issues for the EU related to exposure under the NAFTA
most-favoured-nation obligations, since the EU is not a party to the NAFTA.
Moreover, the EU reservation excludes fisheries-related measures by mem-
ber states, as well as measures taken at the European level. This results in an
imbalance because, while sub-federal fisheries measures in Europe would
be fully protected by the EU’s Annex Il reservation, the provinces have had
to list their own reservations for provincial legislation and measures relat-
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ed to the fisheries. These provincial reservations are not nearly as strong as
either the Canadian federal or the EU-wide reservations.

For the most part, the provinces’ reservations for fisheries protect only
existing non-conforming measures. These measures are under a legal ratch-
et; they cannot be amended in any way that makes them more CETA-incon-
sistent. If these non-conforming measures are eliminated, they cannot be
restored by any future government.

The only provincial Annex II reservations for fisheries are against the
market access rule. This unbound reservation protects certain provinces’
policy flexibility to maintain or adopt measures regulating the fisheries, such
as restrictions on the types of legal entities engaged in the fisheries or limits
on the number of fishing or processing operations, that would otherwise be
inconsistent with the market access obligations. With respect to other CETA
obligations, preserving provincial authority over the fisheries depends en-
tirely on the more limited Annex I reservation.

There are good reasons to doubt the effectiveness of the Annex I reser-
vations for fisheries. To be effective, a reservation for provincial legislation
must be interpreted not merely to exempt specific pre-existing measures,
but also the discretionary authority that follows reasonably from the broad
authority granted to the minister or officials under the excluded legislation.

Draft reservations for fisheries legislation and policy taken by the four
Atlantic provinces are clearly intended to protect this discretionary author-
ity. For example, Newfoundland and Labrador has submitted a draft reser-
vation for several pieces of provincial legislation. These include the Fish-
eries Act, Aquaculture Act, Fish Inspection Act, Fishing Industry Collective
Bargaining Act, Fish Processing Licensing Board Act, Professional Fish Har-
vesters Act and parts of the Lands Act.

The draft reservation reads as follows:

The above measures allow the Province to regulate and issue various au-
thorizations relating to the production, processing or marketing of fish and
aquaculture fish products, including the transfer, delivery or transmission
of marine products by fish harvesters, aquaculturalists and subsequent pur-
chasers. Without limiting the generality of the foregoing, such measures may
involve discretionary decisions based on various factors, limitations on in-
vestment or market access, imposition of performance requirements and/
or discrimination in favour of Newfoundland and Labrador persons, invest-

ors and service providers (emphasis added).®
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This reservation is written to encompass not just pre-existing regula-
tions and authorizations —as frozen in time at the entry into force of the
treaty — but also other measures that may be adopted in the future as author-
ized under the existing legislation. It is obviously intended to preserve the
province’s existing broad authority to maximize benefits from the develop-
ment of the fishery resource while providing clear ground rules to all invest-
ors, foreign or domestic, regarding the provincial regulatory environment.

This reasonable interpretation, however, has already been rejected by
a NAFTA investor-state tribunal. In November 2007, two U.S. multinational
energy companies, Exxon-Mobil'” and Murphy Oil, launched an investor-
state claim. They challenged Canadian guidelines stipulating that energy
companies active in the offshore must invest minimum amounts in research
and development activities within Newfoundland and Labrador. In May
2012, the tribunal sided with the investors by a 2-1 majority, ruling that the
R&D requirements were NAFTA-inconsistent performance requirements.*®

Exxon-Mobil, the world’s largest oil and gas company, is a partner in the
Hibernia and Terra Nova oil and gas fields off the coast of Newfoundland
and Labrador. Murphy Qil Corporation is a U.S. oil and gas company also ac-
tive in the Newfoundland offshore. Both companies admit that they agreed
to make R&D expenditures in Newfoundland and Labradors as a condition
of their licenses. But they objected to 2004 guidelines by the Offshore Pet-
roleum Board stipulating that companies spend a fixed minimum amount
on local research and development. The claimants successfully argued that
these guidelines were stricter than pre-existing local benefits agreements,
which were expressly reserved from the NAFTA by Canada.!*

Canada argued unsuccessfully that the guidelines were clearly aimed
at achieving the intent of the legislation, which was exempted from the
NAFTA. They were put in place after R&D expenditures in the Atlantic off-
shore fell below national averages for the energy sector. The claimants had
challenged these guidelines in the Canadian courts and lost.

The authority to ensure that resource companies active in the offshore
invested in R&D within the province was enshrined in federal and provin-
cial legislation to implement the Atlantic Accords. These Acts and all sub-
ordinate measures were exempted from the NAFTA through an Annex I res-
ervation. Nevertheless, the tribunal concluded that the guidelines were new,
more non-conforming measures, which fell outside the protective scope of
the Annex I reservation and therefore were prohibited by the NAFTA.

The companies have demanded up to $65 million in compensation. The
tribunal is currently deciding the amount of monetary damages to be award-

Globalization, Trade Treaties and the Future of the Atlantic Canadian Fisheries

49



50

ed to the claimants. Damages, however, will be ongoing. They will con-
tinue to accumulate as long as the R&D guidelines remain in effect. While
the federal government is legally responsible for paying these fines, it is
unclear whether it might try to recover a share from the provincial govern-
ment, or put pressure on the Offshore Petroleum Board to eliminate the of-
fending measures.

In the fisheries, as in the energy sector, provincial governments have an
important role in effecting or negotiating local benefits including, but not
limited to: local content requirements, preferences for local goods and/or
services, local training obligations, local hiring preferences, hiring prefer-
ences aimed at disadvantaged groups, the construction of facilities, infra-
structure or other works within the province, the establishment of a local
office or other business facilities with accompanying local executive and
managerial employees, and local research and development activities.

The lessons of Canada’s loss in the Exxon/Murphy investor-state case
are clear. In important areas such as the fisheries, provincial governments
cannot afford to rely upon an Annex I bound reservation to protect the full,
discretionary authority of the minister and officials under existing legisla-
tion. To safeguard their authority, they must take an Annex II, unbound res-
ervation. Otherwise, these governments are effectively, and knowingly, sur-
rendering their future legislative and constitutional power to ensure that
the wealth generated by fish and other natural resources contributes to the
sustainable development of their province and its citizens.
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Conclusion

ANY ANALYSIS OF the new generation of trade and investment treaties be-
ing pursued by the Canadian government must consider not only purported
commercial opportunities for Canadian exporters and investors, but the full
range of potential impacts.

Some of the most important of these include:

e The impact of extended terms of patent protection on Canadian drug
costs and the sustainability of the Canadian health care system

e The effects of powerful foreign investor rights and investor-state dis-
pute settlement on democratic authority and the right to regulate in
the public interest.

e The loss of provincial and municipal government autonomy to use
government purchasing as a tool for local and regional economic
development,

¢ The curtailment of Canada’s ability to create new public services or to
reverse failed privatizations, without facing litigation and demands
for compensation from affected foreign investors, and

e The erosion of the ability of governments at all levels to pursue poli-
cies that add value to natural resources prior to export and maxi-
mize local benefits.
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The Atlantic Canadian fisheries sector is frequently touted by the fed-
eral government and the corporate sector as a clear winner from deeper
trade liberalization. While there are benefits to be had from removing the
remaining tariffs on fish in Canada’s major export markets, these should
not be overstated. Nor should this be the only consideration. As we have
seen, even considering the impacts on fisheries sector in isolation, the fed-
eral government’s aggressive new trade and investment treaty agenda gives
rise to many serious concerns. All too often, these concerns are either un-
acknowledged or brushed aside.

As experience shows, policy errors in the development of renewable re-
sources such as fish can lead to drastic and irreversible consequences. Sim-
ilarly, blunders that are made in the negotiation of trade and investment
treaties can be difficult, or impossible, for future governments to correct.

Particularly in support for the inshore fishery and coastal communities,
there are many clear conflicts between new trade and investment treaty rules
and Canadian fisheries regulations and regulatory authority. One of the first
casualties is likely to be minimum processing requirements, which remain
an important policy lever for provincial governments in eastern Canada.
But the adverse implications for sustainable development of the fisheries
are much broader, largely because of the inherent limitations of the reser-
vations to protect regulatory authority, especially at the provincial level.

Without policy guidance, enforcement and, above all, governmental
determination to use the leverage provided by public ownership of the re-
source, large corporations have little incentive to create local benefits in
the fisheries. The hands-off approach facilitated under trade and invest-
ment agreements allows the largest, global corporations to organize their
activities for their own and shareholders’ benefit without regard to fishers,
coastal communities or marine ecosystems.

Canadian fisheries policies must, undoubtedly, encourage commercially
viable and internationally competitive enterprises. But another fundamen-
tal goal should be to, as far as possible, maximize benefits to national and
local economies. The logic underlying the new trade and investment treat-
ies makes achieving such a balance next to impossible. These agreements
are designed to, over time, eliminate public policies that favour local or na-
tional control and, under the guise of laissez-faire, to subordinate public
policy to the interests of multinational corporations.

Previous Canadian governments have attempted to shield fisheries man-
agement policies from the full effects of trade and investment treaties through

various exceptions and exclusions. Yet, each successive major treaty con-
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tains more intrusive obligations that increase the incompatibility of inter-
national trade and investment regime with Canada’s core fisheries policies.
Each negotiation also puts the vital exclusions insulating the fisheries back
on the table. As this discordance deepens, the pressure to synchronise do-
mestic regulation with international trade and investment treaty regimes
heightens. In addition, powerful domestic corporate interests stand to gain
from more intensive globalization and the full application of trade and in-
vestment treaty rules.

It is vital for fish harvesters, their representatives and coastal commun-
ities not to be complacent about how the current federal government’s un-
precedented trade and investment treaty agenda threatens their future live-
lihoods. Otherwise, the long-term sustainability of the Atlantic Canadian
fisheries will be put at serious risk.
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Appendix 1

CETA Fisheries
EU Consolidated Package (25 October, 2012)

R0OO0 — Wholly obtained rule non aquaculture
Text agreed:

1. The following shall be considered as wholly obtained in the territory of a Party:

(f) fish, shellfish and other marine life taken from outside any territorial sea
by a vessel;
(g) goods produced on board of a factory ship from the goods referred to in
subparagraph (f);
2. For the purpose of subparagraphs 1(f) and (g), the following conditions
shall apply to the vessel or factory ship:
(a) the vessel or factory ship must be:
(i) registered in a Member State of the European Union or in Canada; or
(ii) listed in Canada, if such vessel:
a. immediately prior to its listing in Canada, is entitled to fly the flag
of a Member State of the European Union and must sail under that
flag; and
b. fulfills the conditions of either 2(c)(i) or 2(c)(ii) below
(b) the vessel or factory ship must be entitled to fly the flag of a Member State
of the European Union or of Canada and must sail under that flag;
and,
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(c) with respect to the European Union the vessel or factory ship must be:
(i) at least 50% owned by nationals of a Member State of the European
Union; or
(ii) owned by companies which have their head office and their main place
of business in a Member State of the European Union, and which are at
least 50% owned by a Member State of the European Union, public enti-
ties or nationals of those States;
(d) with respect to Canada, the vessel or factory ship must take the fish, shell-
fish or other marine life under the authority of a Canadian fishing licence. Can-
adian fishing licences comprise Canadian commercial fishing licences and
Canadian aboriginal fishing licences issued to aboriginal organizations. The
holder of the Canadian fishing licence must be either:
(i) a Canadian national;
(ii) an enterprise that is no more than 49 per cent foreign owned and has
a commercial presence in Canada;
iii) a fishing vessel owned by a person referred to in subparagraph (i) or
(ii) that is registered in Canada, entitled to fly the flag of Canada and must
sail under that flag; or
iv) an aboriginal organization located in the territory of Canada. A per-
son fishing under the authority of a Canadian aboriginal fishing licence
must be a Canadian national.

ROO - Wholly obtained aquaculture
Text agreed:

The following shall be considered as wholly obtained:

(e)...

ii) Products of aquaculture raised there

A Note to chapter 3 is added as follows (in line with the drafting used in
other notes for other chapters of agricultural products):

Aquaculture goods of Chapter 3 will only be considered as originating in a

Party if they are raised in the territory of that Party from non-originating or
originating seedstock such as eggs, fry, fingerlings or larvae.

ROO Derogations - products and volumes
Text agreed:
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Annual quota

for exports
from Canada
Production into the
HS [ Precise wording to EU (in ‘000
heading Product description be determined] kilograms)
ex 030612  Cooked and frozen lobster A change from any 2000
other subheading
160530 Prepared and preserved A change from any 240
lobster other chapter
160411 Prepared or preserved A change from any 3000 /5000*
salmon other chapter
160412 Prepared or preserved A change from any 50
herring other chapter
ex 160413  Prepared or preserved A change from any 200
sardines, sardinella and other chapter
brisling or sprats, excluding
Sardina pilchardus
ex 160590 PreFared or preserved A change from any 100
scallops excluding Pecten other chapter
maximus and Aequipecten
opercularis
160520 Prepared or preserved A change from any 5000
shrimps and prawns other chapter
ex 030429  Frozen fillets of cod A change from any 211
(Gadus morhua, Gadus other heading
macrocephalus, Gadus ogac)
and of fish of the species
Boreogadus saida
ex 160510  Prepared or preserved Crab A change from any 44
excluding Cancer pagurus other chapter
ex 030429  Frozen fillets of halibut A change from any 10
excluding Rheinhardtius other heading

hippoglossoides

*: an extra 2000 tonnes on top of the already conceded 3000 tonnes is con-
ditional upon closing negotiations of the complete fisheries cluster, includ-

ing lifting export restrictions.

Derogations — growth and revision
Growth

Text agreed:

The above volumes can be increased, on a product by product basis, along
the following lines:

Formula: V(n+1)=V(n) x 1,1

Where V(n) is the volume of the quota for one given product for year n
V(n+1) will be increased only if more than 80% of V(n) have been used dur-
ing year n.

The growth provision will apply for the first time after the expiry of the first
complete calendar year following the entry into force of the agreement. It will

Canadian Centre for Policy Alternatives



be applied for 4 consecutive years in total. After the last of these four consecu-
tive years, no further increase will be possible.

Revision

Text agreed:

After the completion of the third calendar year following the entry into force
of this Agreement, at the request of a Party, the Parties will engage in a dis-
cussion on possible revisions to the [above] [derogations].

Access to ports
Canada committed to grant MFN treatment to EU vessels.

Export restrictions

The EU fisheries package is conditional upon CAN lifting export restrictions,
including those attached in Annex.

Subsidies (competition)

Text agreed:

Article x4

Consultations on subsidies related to agricultural goods and fisheries
products

1. The Parties share the objective of working jointly to reach an agreement:
(a) to further enhance multilateral disciplines and rules on agricultural trade
in the wTo; and,

(b) to help develop a global, multilateral resolution to fisheries subsidies.

2. If a Party considers that a subsidy, or the provision of government suppotrt,
granted by the other Party, is adversely affecting, or may adversely affect, its
interests with respect to agricultural goods or fisheries products, it may ex-
press its concerns to the other Party and request consultations on the matter.
3. The requested Party shall accord full and sympathetic consideration to that
request and will use its best endeavours to eliminate or minimize the adverse
effects of the subsidy, or the provision of government support, on the request-
ing Party’s interests with regard to agricultural goods and fisheries products.
Canadian request for a Sub-committee on fisheries

The EU position is that fisheries issues will be discussed in various relevant
committees, such as the Committee on Trade in Goods or the Committee on
Sustainable Development, as appropriate.

Sustainable development

EU insists on the inclusion of a fisheries article in the sustainable develop-
ment chapter. A language is under negotiation.

**

*

Annex
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Indicative list of minimum processing requirements in Canadian Prov-

inces
A. Newfoundland and Labrador

MINIMUM PROCESSING REQUIREMENTS

The following minimum processing requirements apply to all fish intended

for sale outside Newfoundland and Labrador:

Species

Arctic Char, Dogfish, Salmon, Shark,
Swordfish, Trout, Tuna

Billfish, Hagfish, Smelt
Blackback Flounder
Capelin, Mackerel

Clams, Cockle, Periwinkle, Quahog

Crab other than Snow Crab

Eel

Fish Roe (all species)

Greysole

Groundfish (all species other than
Monkfish, Halibut, Blackback Flounder,
Greysole, Yellowtail Flounder and Turbot)
Halibut

Herring

Lobster
Monkfish

Mussels
Scallop

Sea Cucumber
Sea Urchin

Seal

Shrimp

Snow Crab
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Minimum Processed Forms

gutted

whole packaged in frozen form
whole packaged

salted and packed in a carton not to
exceed 110 kilograms or whole packaged
in frozen form

shucked, whole packaged, or whole
packaged in frozen form

cooked and meat extracted

live or whole packaged in frozen form
salted

whole packaged

filleted or split and salted

head on gutted and packaged

salted and packed in a carton not to
exceed 110 kilograms or whole packaged
in frozen form or whole fresh in bulk
during the period May 1 to June 15, and
November 1 to December 31.

live

head on gutted with stomach tube
attached and in frozen form

washed, declumped, and graded
shucked

gutted and packaged in frozen form
gonads removed

meat, oil or pelts tanned to meet
specifications for final end use

cooked and peeled

sectioned or whole cooked and 10% of all
raw material purchases in a calendar year
to be processed into one or more of the
following forms:

(i) individually scored “snap and eat” leg
segments;

(ii)cap on or cap off cocktail claws

iii) 907 gram consumer packs;

iv) meat removed from shell; or

(v) other value added form as approved by
the minister



Squid
Turbot

Whelk

Yellowtail Flounder

B. Quebec

whole packaged in frozen form

Head on gutted and packaged in frozen

form

whole frozen

For each fish that is less than 380 grams,
whole packaged in frozen form or for each
fish that is 380 grams or more, filleted

An operator shall comply with the following minimum processing stan-

dards in preparing or canning any of the marine products designated below:

English Name

(1) Cod
(2) Redfish

(3) American plaice

(4) Greenland halibut

(5) Mackerel

(6) Eel
(7) Soft shell clam
(8) Whelk

(9) Pink shrimp

(10) Snow crab

(11) Lobster

Latin Name

Gadus Morhua

Sebastes sp.

Sebastes marinus
Sebastes fasciatus
Sebastes mentelle

Hippoglossoides
platessoides

Reinhardtius
hippoglossoides

Scomber scombrus

Anguilla rostrata
Mya arenaria

Buccinum undatum
Neptunea despecta tornata

Pandalus sp.
Pandalus borealis
Pandalus montagui

Chionoecetes opilio

Homarus americanus

Minimum processing
standards

in fillets or in steaks;

in fillets or beheaded,
eviscerated and frozen, where
it measures 30 cm or more
before processing;

in fillets or beheaded,
eviscerated and frozen; where
it measures 32 cm or more
before processing;

in fillets, in steaks, or
beheaded, eviscerated and
frozen;

frozen, treated to destroy
toxic micro-organisms,
processed by salting,
smoking, pickling,
kippering or marinating
and packaged in such
manner that it remains safe
for human consumption
for not less than 6 months
solely by refrigeration, or
refrigerated and packed
other than in a bin referred
to section 9.6.1 of the
Regulation respecting food
(c. P-29,1.1);

frozen;
meat extracted;

cooked or frozen;

cooked or frozen;

whole and frozen or in
sections cooked or frozen;

cooked or frozen, where not
marketed live.
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Appendix 2

Canada’s draft Annex Il reservation for fisheries measures at the feder-
al level, 15 October 2012.

Sector: Fisheries

Sub-Sector: Fishing and Services Incidental to Fishing

Industry Classification: cprc o4, 882

Type of Reservations: National Treatment (Articles X)

Most-Favoured Nation Treatments (Article X)

Market Access (Articles X)

Description: Cross-Border Trade in Services and Investment

Canada reserves the right to adopt or maintain any measure with respect
to licensing fishing or fishing related activities, including entry of foreign
fishing vessels to Canada’s exclusive economic zone, territorial sea, inter-
nal waters or ports and use of any services therein.

Existing Measures: Fisheries Act, R.S.C. 1985, c. F14

Coastal Fisheries Protection Act, R.S.C. 1985, c.33

Coastal Fisheries Protection Regulations, C.R.C. 1978, c. 413

Commercial Fisheries Licensing Policy

Policy on Foreign Investment in the Canadian Fisheries Sector, 1985

Newfoundland and Labrador’s draft Annex I reservation for fisheries
measures, 15 October 2012.

Sector: Fisheries

Sub-Sector: Fish and other fishing products, prepared and preserved fish,
wholesale trade services of fisheries products and services incidental to fishing
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Classification: cpc o4, 212, 62224, 882

Type of Reservation: National Treatment

Performance Requirements

Senior Management and Boards of Directors

Level of Government: Provincial - Newfoundland and Labrador
Measures: Fisheries Act, SNL 1995, c.F-12.1

Aquaculture Act, RSNL 1990, c.A-13

Fish Inspection Act, RSNL 1990, c.F-12

Fishing Industry Collective Bargaining Act, RSNL 1990, c.F-18

Fish Processing Licensing Board Act, SNL 2004, c.F-12.01

Professional Fish Harvesters Act, SNL 1996, c.P-26.1

Lands Act, SNL 1991, c. 36

Water Resources Act, SNL 2002 c. W-4.01

Description: Cross-Border Trade in Services and Investment

The above measures allow the Government of Newfoundland and Labrador to
regulate and issue various authorizations relating to the production, process-
ing or marketing of fish and aquaculture fish products, including the trans-
fer, delivery or transmission of marine products by fish harvesters, aquacul-
turalists and subsequent purchasers. Without limiting the generality of the
foregoing, such measures may involve discretionary decisions based on vari-
ous factors, the imposition of performance requirements and/or preferences

for Newfoundland and Labrador persons, investors and service providers.

Newfoundland and Labrador’s draft Annex II reservation for fisheries
measures, 15 October 2012.

Sector: Fishing and Hunting

Sub-Sector: Edible products of animal origin, raw skins of other animals,
fish and other fishing products, other meat and edible offal, fresh, chilled or
frozen, animal oils and fats, crude and refined, tanned or dressed fur skins,
prepared and preserved fish, sales on a fee or contract basis of food prod-
ucts, beverages and tobacco, wholesale trade services of fishery products.
Industry Classification: cpc 0295, 02974, 04, 21129, 2162, 2831, 212, 62112,
62224, 8813 and 882

Type of Reservation: Market Access

Level of Government: Provincial - Newfoundland and Labrador
Description: Cross-Border Trade in Services and Investment
Newfoundland and Labrador reserves the right to adopt or maintain any
measure limiting market access in the sub-sectors noted above.
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