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A Living Wage As
a Human Right

Introduction

In Canada, many workers do not earn a living wage —that is, sufficient in-
come to afford the basics of life —because of discrimination. Women work-
ers and those who are racialized, immigrant, Aboriginal, living with disabil-
ities or similarly disadvantaged are all segregated into low wage job ghettoes.
Many experience discrimination on a number of grounds. While pay equity
is often only considered in relation to women’s work, workers from each of
these backgrounds take home less pay than other workers in Canada. Their
work is devalued and the problem is systemic. In 2008, the living wage in
Toronto was calculated to be $16.60 — the amount needed to allow a family
to experience a decent standard of living. Yet many workers who are stereo-
typed in the labour market will have no hope of reaching such a wage level
unless measures are taken to address their pay discrimination.

The 2004 Federal Pay Equity Task Force Final Report concluded that,
in addition to women, members of visible minorities, Aboriginal peoples
and persons living with disabilities have all suffered historical economic
disadvantage and discrimination in terms of access to jobs and lower earn-
ings compared to other workers in Canada.? Despite some progress over the
years, pay discrimination is embedded within the organization of Canada’s
labour market and its systems of hiring, promotion, conditions of work and
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pay.? The labour market operates to keep these vulnerable groups strug-
gling at the bottom of the Occupy Movement’s “99%”.4 They are the face of
poverty and joblessness and those most impacted by the intensification of
work across Canada.’ This persistent state of inequality continues while the
income of the average CEO has grown to 189 times the income of the aver-
age Canadian.®

Enforcing the human rights of all workers to be free of pay discrimina-
tion is a key step to lifting workers up to a living wage.” The 2004 Task Force
Report called for effective enforcement of the human right to pay equity for
women’s jobs, but also for other workers discriminated against in the work-
place.® International and Canadian human rights standards already man-
date that discrimination in work and pay that is based on prohibited grounds
such as sex, race, disability and Aboriginal status must be eradicated.

This paper highlights the use of human rights-based strategies as one
means to help bring a living wage to low-paid disadvantaged workers. It fo-
cuses on those referred to in the Task Force Report, although other groups
suffer pay discrimination on other prohibited grounds, such as age, social
status and sexual orientation.® The paper outlines the human rights obliga-
tions of governments and employers, including the mainstreaming of meas-
ures to close such pay gaps into their internal policies and practices. This
includes the need to map and identify such pay gaps for each group and the
systemic dynamics that sustain low pay practices. It also reviews the need
to develop plans to close the gaps by setting out targeted and multi-facet-
ed measures that promote the reduction of pay inequities and the creation
of decent work. With the collaboration of legislators, public policy makers,
employers, trade unions and civil society, these plans need to be developed
not only at the governmental level, but also at the community and work-
place level. Protecting workers from human rights violations is a bedrock
requirement for a society and economy to function fairly.

Profile of Disadvantaged Low Wage Workers

Substantial discriminatory pay gaps permeate the entire labour market spec-
trum, from less precarious to highly precarious work. At a national level,
Canadian women earn, on average for full-time work, 71 cents for every
dollar earned by men —amongst the highest gaps in the world.* In Can-
ada, racialized workers are paid 77.5 cents for every dollar that non-racial-
ized workers are paid. Racialized men in Ontario earn 73.6 cents for every
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dollar earned by non-racialized men. In Toronto, 59% of poor families are
from racialized groups. Racialized families are 2 to 4 times more likely than
non-racialized families to fall below the low-income cut-off.* Persons living
with disabilities earn vastly less. The median income for Aboriginal peoples
is $18,962 —30% lower than the $27,097 median income for the rest of Can-
adians.”? Both persons with disabilities and Aboriginal peoples also suffer
the most severe discrimination because they face so many barriers gaining
equal access to a joh. Poverty among immigrants to Canada is increasing,
even though their education levels are higher than ever. Migrant workers
are increasingly used in Canada in many sectors, but their wages remain
very low and their working conditions extremely precarious.

Most of these pay gaps are caused by prejudice and discrimination. The
consequences of these pay inequities follow workers throughout their lives,
reducing their lifetime earnings and retirement income. In Canada, 42% of
elderly women are poor and the median income of retired women is almost
half that of older men.*

The degree of disadvantage workers endure also shapes the form of un-
equal pay and conditions of work they experience. For example, women suf-
fer from multiple forms of discrimination. Women earn less than men in each
of these categories as well. Racialized women earn 53.4 cents for every dol-
lar earned by non-racialized men in 2005.* Aboriginal women, immigrant
and refugee women, women with disabilities and racialized women are even
more likely to be working at the minimum wage. In fact, women account for
two-thirds of Canada’s minimum wage earners.”7 Racialized or Aboriginal
peoples often suffer from disabilities as a result of their life experiences of
discrimination.’® The precarious structures and conditions facing vulner-
able workers also increase the likelihood that they will not have union rep-
resentation or effective access to enforcement of their rights.

Why Close Discriminatory Pay Gaps?

First of all, it is against the law to permit systemic discriminatory pay gaps.
Enforcing human rights is a basic principle of Canada’s democratic society.
Yet there are also other important reasons. Allowing such gaps is bad pub-
lic policy. For many vulnerable workers, their pay is not enough to lift them
or their families out of poverty, with all its devastating health and social
consequences. Children are suffering because their parents’ work is under-
valued. Communities also rely on the pay of all workers. And when work-
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ers are forced to scramble every month to make ends meet, losing pay be-
cause of discrimination is devastating to a family budget. For women, this
pay gap adds up to astonishing financial losses —ranging from a lifetime
total loss of $700,000 to $2 million in earnings, depending on the level of
education the woman has completed.®”

The current volatile economy and government cutbacks add more rea-
sons to make committing to a living wage a priority. A country or employer
that allows vulnerable workers to be channeled into low-paid, undervalued
work when the economy needs their skills will not be able to compete success-
fully in the global economy. Making child and family poverty history, while
promoting a strong economy, requires strong human rights enforcement.

Ending Discriminatory Pay Gaps: A Human Right

Taking steps to secure the rights of all workers is mandatory, not optional.
Canadian and international human rights laws, which Canada has ratified,
make it unlawful to discriminate against workers when it comes to their work
or pay if they are in protected groups.® Discriminatory pay gaps violate ILO
Conventions 100 and 111, which mandate equal pay for work of equal value
for women and the right to non-discrimination in employment and occu-
pations for other protected groups. They also violate the Universal Declar-
ation of Human Rights and related UN Conventions, such as the Convention
on the Elimination of Discrimination against Women, the Convention on the
Elimination of all forms of Racial Discrimination, and the Convention on the
Rights of Persons with Disabilities.?

Governments around the world, including Canada, have committed
themselves to providing the international labour standard of “decent work”,
which includes a fair income as well as work and pay free of discrimina-
tion.” The Canadian Charter of Rights and Freedoms and Canadian human
rights and pay equity laws also provide the national and provincial human
rights frameworks that require the elimination of systemic labour market pay
discrimination on prohibited grounds.? Laws such as the federal Employ-
ment Equity Act also require specialized, pro-active measures to be taken to
address the discrimination facing women, persons living with disabilities,
members of “visible minorities” and Aboriginal peoples.>

Even in the absence of such laws, general human rights laws have been
interpreted to require employers to take pro-active employment equity
measures to redress systemic inequalities.?® Canadian courts and adjudi-
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cators have identified wide-ranging employment equity obligations which
bind employers and trade unions, whether or not they are covered by the
federal Employment Equity Act. These employment equity obligations flow
from the inter-connecting and wide-ranging matrix of pro-active equity
obligations that arise from federal and provincial human rights laws and
policies, the Charter, labour relations and pay equity laws, and collective
agreements. These obligations extend beyond the grounds covered by em-
ployment equity laws to grounds such as sexual orientation, religion, age
and ethnicity. Powerful jurisprudence, mostly from the Supreme Court of
Canada, requires employers —working with trade unions — to build a cul-
ture and reality of workplace equality by pro-actively designing workplace
rules and practices to eliminate discrimination and promote the equality
of disadvantaged groups.”

As the Ontario government learned when its 1995 repeal of certain pay
equity entitlement was declared unconstitutional, the pay equity rights of
disadvantaged workers are not discretionary. They cannot be tossed over-
board at the first sign of economic difficulties.?® Yet it is a constant struggle
to protect hard won equity rights. In 1995, Ontario repealed its Employment
Equity Act. While the federal government still has its Employment Equity
Act, the spring 2012 federal omnibus budget removed the explicit legisla-
tive obligation of federal contractors to comply with this law and left it to
the discretion of the Minister in charge. While the 2004 Federal Pay Equity
Task Force Report called for the creation of new federal pro-active law and
an extension of the Act to cover more grounds, the federal government in-
stead legislated the Public Sector Equitable Compensation Act, which denies
federal workers the right to use the Canadian Human Rights Act to seek pay
equity. The PSECA is subject to a Charter challenge brought by the Profession-
al Institute of the Public Service and the Public Service Alliance of Canada.

A Human Rights-Based Mainstreaming Approach

Closing the gap on socioeconomic and political inequalities workers face re-
quires a combination of transformative and integrated interventions. That is
why the world has adopted the concept of “mainstreaming” human rights into
a country’s social and economic fabric as the best method of enforcement.

A rights-based approach to pay equity is a vital mechanism to practical-
ly realize workers’ right to work and pay free of discrimination. With the
many different causes and roots of discrimination comes the understand-
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ing that there is no single path to closing pay gaps. What is required is “hu-
man rights-sensitive”, systemic, pro-active planning and remedies by those
with human rights responsibilities. This puts the onus on policy makers,
legislators, public and private sector employers and trade unions to incor-
porate pay equity promoting measures into all their actions and avoid meas-
ures that widen the gaps. This approach ensures steps to protect workers’
rights are be taken without waiting for complaints from vulnerable work-
ers already suffering from the intensity of work obligations.

Mapping Vulnerable Workers’ Constraints

The first step, working with the empowered voices of low-paid vulnerable
workers, is to map the diverse pay circumstances and the mechanisms and
structures that reinforce each group’s low and unequal pay.®

For example, the pay gap experienced by women will not be fully ad-
dressed without addressing women’s unequal care responsibilities. Women
remain primarily responsible for unpaid housework and caring for children,
the sick and elderly. Balancing the demands of paid work and unpaid care
work often requires women to take low or non-paying jobs with discrimin-
atory pay and poor working conditions. Women’s double burden and time
poverty are further exacerbated when they take on added care obligations,
especially as states privatize, eliminate or reduce public services. Lack of af-
fordable, reliable child care limits women’s income earning ability.3° Thirty-
eight per cent of Canadian women age 25-44 said they worked part-time be-
cause of family care responsibilities, with many women single parents.*

Given the occupational segregation of the economy, it is necessary to look
at the specific jobs, occupations and sectors that are dominated by vulner-
able groups and identify what may often be intersecting equality barriers.
This requires access to data disaggregated by sex, race, disability, Aborig-
inal status or other area of disadvantage. Labour market pay inequality is
manifested in both unequal opportunities workers face in gaining higher
paying jobs and the unequal conditions of work and pay they face in their
jobs. Based on this information, plans for closing the pay gaps can be de-
veloped which will include both pay and employment equity measures to
address both of these problems.
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Mainstreaming Compliance Into
Government Laws and Policies

Under international standards, governments are responsible for creating
and sustaining the legal, policy and economic framework to end unlawful
systemic pay discrimination. Governments are the guardian of human rights
and responsible for (1) enacting equality-promoting mechanisms and (2) re-
sourcing those mechanisms to a practical degree. While Canada has rati-
fied all these conventions, the above pay gaps show it is failing to take all
required measures — using maximum available resources — to ensure equal-
ity seeking groups can earn pay without discrimination.3

Public policies often use an approach which assumes all workers face
circumstances similar to predominant able-bodied, white, male workers.
They fail to account for the different and unequal circumstances facing
women, racialized or Aboriginal workers, those with disabilities and those
who are poor. All social and economic policies should be vetted by govern-
ment departments for their impact, answering this question: do they help
close or widen these pay gaps? Cabinet policy submissions should include
a sign off to ensure proposed laws and policies have been reviewed for their
contribution to closing these pay gaps. Labour market knowledge, research
and monitoring that is sensitive to human rights is key to an effective pay
equity compliance system.

Mainstreaming Compliance Into
Workplaces and Businesses

Employers also need to mainstream equity compliances into their workplace
practices, including analyzing the impact recruitment and retention prac-
tices as well as pay and promotion structures and conditions of work have
on vulnerable groups. These are employment equity obligations which, as
noted above, are either required as a result of general human rights laws or
through specialized employment equity laws.3

Recognizing that those who are vulnerable work for businesses in a num-
ber of different relationships, there is a need for such businesses to pro-act-
ively remove systemic gender discrimination from all the pay systems which
drive the undervaluation of that work, including the terms with their em-
ployee contractors or subcontracted firms.
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Developing Plans to Close Pay Gaps

Generally, social change of this kind does not occur without plans being
developed and resourced to meet specific targets and goals in realistic time
frames. Specialized employment equity laws contain those specific plan-
ning obligations but they are also implied from general human rights law.
Businesses can also take the lead in building a culture of pay equity com-
pliance into their business and contractor practices through including pay
equity compliance in their corporate social responsibility plans.
International standards also call for such planning by governments in
order to fulfill their human rights obligations. Even with a plan, action will
be difficult. Without it, usually not a lot happens. Creating a federal and
provincial plans to close these pay gaps over time should be a government-
al priority. These plans should be integrated with poverty reduction plans.

Increasing the Minimum Wage

Minimum wage laws are an important pay equity mechanism for vulnerable
workers as well as a means to reach a living wage. Any setting of the min-
imum wage should incorporate a human rights-based analysis of the posi-
tive impact a minimum wage increase will have towards closing the dis-
criminatory pay gaps.* Indexing the minimum wage automatically to reflect
the rising cost of living will also have a significant impact on closing such
gaps and reducing the poverty of vulnerable groups without requiring such
workers to take action on their own.

Procurement Policies

Another example of a public policy that contributes to closing these pay
gaps are government procurement policies. Governments across Canada at
every level enter into hundreds of thousands of contracts a year to obtain
services and products. Yet, usually, they do not ensure services and prod-
ucts are provided by companies that have non-discriminatory and living
wage pay policies. This should be a minimum requirement in any public
procurement policy, with government-wide measures to ensure such poli-
cies are monitored, audited and enforced. Companies that fail to comply
should be excluded from access to public contracts.
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Promoting Access to Collective Bargaining

A recent study by the Canadian Labour Congress shows that Canadian
unionized workers, on average, earn $5.11 per hour more than non-union-
ized workers. This “union advantage” could bring many vulnerable work-
ers up to a living wage.? Studies of pay equity implementation in Ontario
show that workers with the benefit of union representation are most likely
to receive pay equity adjustments, closing their pay gap with comparable
male work.*® Unionization is a clear pathway out of poverty for vulnerable
workers. Yet collective bargaining laws have been weakened over the years,
making it even more difficult for vulnerable workers to organize. Legislat-
ing amendments to increase access to collective bargaining should be one
of the actions taken by governments to close the pay gaps.

The Role of Civil Society

The experience in Ontario with enforcing its 1988 Pay Equity Act address-
ing pay equity for women’s work shows the importance of having broad-
based advocacy organizations to advocate for the vulnerable. The Equal
Pay Coalition, founded in 1974, is still campaigning to enforce pay equity
through both pay and employment equity measures. In 2011, the coalition
conducted a campaign with national advocacy group Leadnow.ca. The co-
alition called on party leaders and candidates to commit to the coalition’s
plan for a fair Ontario.” In its online social media campaign with commis-
sioned videos, the coalition asked Ontarians to vote for the party that has
the best plan to close the gender pay gap. The coalition has been successful
in getting the Ontario government to exempt pay equity and human rights
pay adjustments from its law freezing unionized workers compensation in
the education sector.?® Other advocacy organizations, such as the Colour of
Poverty and the Accessibility for Ontarians with Disabilities Act Alliance,
also promote closing discriminatory pay gaps.*

Towards a Living Wage Through Pay Equity

Planning and implementing a road map to closing Canada’s discrimina-
tory pay gaps is part of a broader dialogue for creating decent work for all.
It involves changing the way the business of government and work is car-
ried out. Governments and employers need to deliver more equitable com-
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pensation incomes for vulnerable workers. Canadians want to live in a so-
ciety that creates good jobs with “living wages” for the majority; a society
that stimulates the economy, increases productivity and competitiveness,
and attracts the most talented workers. Closing discriminatory pay gaps
does just that. It is time to take action, so that this basic human right — the
right to work and to earn pay free of discrimination —is realized for Can-
ada’s low-paid workers.
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