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Saving the Green
Economy

Ontario’s Green Energy Act and the WTO

Summary

The 2009 Green Energy Act was a creative response by the Government of
Ontario to two key challenges: reducing the impacts of climate change and
bolstering the provincial economy. Especially in the context of Canada’s
dismal national record in curbing greenhouse gas emissions, the province
showed true leadership by linking the necessary transition to a low-carbon
future with the creation of clean energy jobs.

The goal was to significantly boost the production and use of renewable
energy in Ontario, and by most accounts the policy is succeeding. A Feed-
in Tariff (FIT) program provides above-market rates for different forms of
renewable energy. To qualify, producers must meet local content require-
ments (LCRs) under which a minimum percentage of goods, services or
labour must be sourced within Ontario.! The premium rates paid for green
energy encouraged new investment in renewable while local content quotas
helped create thousands of new jobs in the province. Both were essential to
gathering popular support for the Act.

Regrettably, the crucial economic development and job creation dimen-
sion of the GEA has been called into question by a recent World Trade Or-
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ganization (WTo0) ruling. In 2013, responding to complaints by Japan and
the European Union (EU), the wTo dispute settlement authorities ruled
that the act’s local content requirements were in conflict with internation-
al trade rules.

The wTO’s ruling was surprising to many, since government procure-
ment policies are expressly exempted from the national treatment (i.e. non-
discrimination) obligations of the General Agreement on Tariffs and Trade
(GATT). Notably, this was the first case in the history of the GATT and the
wTo where the dispute settlement authorities were asked to interpret this
exclusion for public procurement.

The wTo panel found that the FIT program did not qualify as an exclud-
ed procurement because, in its opinion, the energy purchased by the On-
tario Power Authority was resold on commercial terms by the Government
of Ontario and other public hydro entities. The Appellate Body agreed that
the program did not benefit from the GATT exemption for procurement but
for narrower, more complicated reasons. Their decision hinged on the fact
that under the FIT program, the product to which the discriminatory local
content requirements applied was generation equipment, while the product
actually purchased by the Ontario government was electricity. In the Ap-
pellate Body’s view, the domestic content quota could not be said to “gov-
ern” the procurement of electricity, and therefore fell outside the scope of
the exclusion.

While the Ontario government has already indicated that it will comply
with the wTo ruling by February 2014, Energy Minister Bob Chiarelli em-
phasized that “Ontario is not backing down from continuing to build a ro-
bust renewable energy sector that creates tens of thousands of good jobs.”?
In August, Minister Chiarelli directed the Ontario Power Authority to reduce
its local content requirements related to FIT projects to levels that are rough-
ly consistent with local labour content.? It is possible that the government
will simply abolish the local content requirements in the Act entirely. Such
an outcome, however, is neither desirable nor inevitable.

The increasingly tangible threats posed by climate change necessitate
urgent, structural change to global energy systems. The UN Framework Con-
vention on Climate Change states that in accordance with the principles of
sustainable development, climate change measures “should be integrat-
ed with national development programmes, taking into account that eco-
nomic development is essential for adopting measures to address climate
change.” Despite this, the wTo embraced an unacceptably narrow, restrict-
ive interpretation of the GATT government procurement exclusion that not
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only undermines Ontario’s efforts to pursue sustainable development, but
casts a chill over similar initiatives around the world.

The most straightforward option to preserve the local economic de-
velopment component of the Green Energy Act, and to ensure that is im-
plemented consistently with current international trade rules, is for Ontario
to pursue its complementary renewable energy and economic development
goals through more conventional public procurement models. In the case
of renewable energy contracts, where a public entity acquires the genera-
tion equipment, the Ontario government would still be free under wto rules
and Ontario’s current WT0 obligations to stipulate that all or any portion of
that equipment be manufactured in Ontario.

In a promising reform, the provincial government has pledged major
changes to its procurement strategy to encourage public sector entities to
generate more renewable energy. Any renewable energy project owned by
a municipality or a broader public sector entity remains free to apply local
content requirements in its purchases. For example, so long as they retain
ownership of the generating equipment, a hospital or university develop-
ing rooftop solar panel systems under the FIT program could apply prefer-
ences for local content in the supply of components. In fact, the key to rec-
onciling the Act’s sustainable development thrust with wTo obligations is
to pursue these job creation goals through more traditional public sector
procurement policies.

However, there is pressure in ongoing international trade negotiations,
notably the Canada-European Union Comprehensive Economic and Trade
Agreement, to bind sub-national governments, including municipalities
and hydro utilities, to procurement rules that will prohibit domestic con-
tent quotas on all purchases above certain low thresholds. In light of the
WTO decision, and Ontario’s efforts to use procurement to provide econom-
ic benefits to Ontarians, it will be essential for the provincial government
to fully safeguard its existing policy flexibility over procurement and re-
newable energy in the CETA and the Trans-Pacific Partnership agreement.

1. The Ontario Green Energy Act

Ontario’s 2009 Green Energy Act (GEA)* has three main goals: to greatly in-
crease the production and use of renewable energy in Ontario, to promote
energy conservation, and to spur the creation of clean energy jobs. Each
of these aspects is integral to the overall success of the policy in reducing
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greenhouse gas emissions, improving air quality, and stimulating local eco-
nomic development.

The GEA has significantly boosted the production and use of renewable
energy in Ontario. Ontario is now Canada’s leading province in solar photo-
voltaic capacity, with over 700 MW on-line.’ In 2012, wind energy generated
3% of Ontario’s electricity.® Solar, wind and bioenergy sources currently ac-
count for 3,000 MW of electrical generation capacity, which “is expected to
produce enough electricity each year to power more than 700,000 homes.””

By helping enable the phase-out of highly polluting coal-fired electri-
city generation within the province, the GEA has also reduced greenhouse
gas emissions and improved air quality, with associated health benefits.
The province has already dramatically reduced its dependence on coal-
fired generation and is currently on-track to close its remaining coal-fired
plants by the end of 2014.

Ontario’s target for renewable energy generation from wind, solar and
bioenergy is 10,700 MW by 2018.8 Procurement targets of 200 MW annual-
ly through 2018 are already in place for smaller-scale FIT projects.® A new
competitive process, which will provide for greater community involvement
in deciding the location of new projects, is currently being developed to re-
place the FIT for large-scale projects.*°

In addition to boosting the production of renewable energy, the GEA is
also intended to foster “a culture of conservation by assisting homeowners,
government, schools and industrial employers to transition to lower energy
use.”" Conservation and energy efficiency measures are “generally accepted
as the least expensive, lowest impact form of meeting new energy demand.”*
Still, progress on the energy conservation front has been slow.

Implementation of the four principal conservation commitments —am-
bitious energy efficiency standards, mandatory home energy audits prior
to sale, improvements to Ontario’s building code and greening the broad-
er public sector - has been fragmentary and limited.® As the Environment-
al Commissioner stressed in a 2011 report, maintaining a balance between
developing new sources of clean energy and implementing conservation
measures is vital." In a welcome move, Ontario’s new Energy Minister re-
cently signalled the province will reinvigorate the emphasis on conserva-
tion, with “a commitment to investing in conservation before new genera-
tion, wherever that’s cost-effective.”

The GEA also aims to make Ontario a leader in green energy develop-
ment by building a local renewable energy industry and creating new clean

Canadian Centre for Policy Alternatives



energy jobs. In fact, the job creation goals are a key reason the ground-break-
ing renewable energy strategy arose as a viable policy option.

When the GEA was passed, Ontario was reeling from the impacts of the
2008 global financial crisis. Tens of thousands of manufacturing jobs were
disappearing. The auto sector, the engine of the province’s manufacturing
sector, was particularly hard hit with the loss of 12,000 jobs in 2008 and 2009
alone.” As an official who helped draft the GEA explained: “At the time, the
global financial crisis was unraveling and GM and other automobile mak-
ers, which are big employers in the province, were shedding jobs. All in all,
these events highlighted the need to find new sources of jobs and econom-
ic growth for the province. One obvious route was the continuing develop-
ment of our renewable energy sector.”"

The GEA has been successful in creating tens of thousands of jobs and
generating billions of dollars in investments in the province’s renewable
energy sector. In 2011, the Ministry of Energy estimated that the provincial
renewable energy strategy would create 50,000 jobs in its first three years. A
review by the province’s auditor-general suggested that 40,000 of these jobs
could be directly related to the renewable energy sector and that “30,000,
or 75%, of these jobs would be construction jobs and would last only from
one to three years, while the remaining 10,000 would be long-term jobs in
manufacturing, operations, maintenance, and engineering.”*® The Ministry
of Energy projects that investments in small-scale renewable energy projects
alone will create a further 6,400 jobs between 2014 and 2018.%

One of the strongest arguments in favour of local content requirements
is that they are essential to bolster public support for policies to rapidly ex-
pand renewable energy production. Such expansion requires substantial
up-front capital investment in order to achieve long-term economic and en-
vironmental benefits. Without broad public support, such investments are
not politically feasible.

For example, the Danish wind industry, one of the most successful in the
world, was built through a combination of financial incentives and local con-
tent requirements. > In order to spur wind energy development, the Danish
government required utilities to buy wind-generated energy at 85% of the
utility’s net cost. These highly attractive rates were restricted to members of
local cooperatives, living close to the turbines. The policy was extraordin-
arily successful in increasing wind generation of electricity while simultan-
eously encouraging local ownership and acceptance of an environmentally
friendly technology. Ironically, the local preference policies Denmark used
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to launch its renewable energy industry and which helped inspire the On-
tario policies are very similar to the ones that the EU challenged at the wTo0.*

Through the GEA, Ontario has made a significant financial commitment
to more desirable, renewable forms of energy. The domestic content rules
enhance public acceptance and support for the challenging transition to
renewable energy. Under the legislation, in return for generous price pre-
miums, wind and solar producers, whether domestic or foreign-owned, com-
mit to create jobs and economic benefits within Ontario. The costs of the
long-term fixed contracts and enhanced grid connections are shared by On-
tario residents,* and so too should the benefits. But the future of this rea-
sonable trade-off has now been cast in doubt by the wTo ruling.

2. The WTO Disputes and Ruling
Background

In September 2010, Japan launched a complaint regarding the local content
requirements of the Ontario Green Energy Act. A wTo dispute settlement
panel was established in July 2011. The EU initiated a similar complaint
against Canada in August 2011. A second dispute settlement panel was es-
tablished in January 2012.

On December 19, 2012 the two WTO panels jointly ruled that the GEA lo-
cal content requirements applied under the FIT program violate Article 111:4
of the General Agreement on Tariffs and Trade (GATT) 1994 and Article 2.1
of the wTo Agreement on Trade-Related Investment Measures (TRIMs). In
May 2013, the wTo Appellate Body confirmed, although with significantly
different legal reasoning, that these local content requirements are incon-
sistent with Canada’s obligations under the GATT and the wTo Agreement
on TRIMS.

In general, international trade rules prohibit discrimination against im-
ported products. The national treatment rule requires governments to treat
foreign products “no less favourably” than like products of national origin
(GATT Article 111). The TRIMS Agreement also prohibits certain trade-related
investment measures, including local content requirements related to goods.

The local content requirements of the GEA are deliberately designed to
encourage investment in the production within Ontario of goods and servi-
ces associated with the generation of renewable energy. As such, they are
measures that unabashedly favour domestic production and discrimin-
ate against foreign goods. But simply because a public policy measure fa-
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vours local content and production does not necessarily mean that it vio-
lates the GATT.

In fact, government procurement is excluded from the national treat-
ment obligations of the GATT. Prior to the wTo decision in the Canada Re-
newables case, many legal analysts assumed that the government procure-
ment exclusion would be interpreted broadly and would likely shield the
Ontario LCRs from successful challenge.”

The WTO Panel Ruling

The core issue in the Canada Renewables dispute was whether the feed-
in-tariff program, and the associated local content requirements, were ex-
empted from the national treatment obligations of the GATT by virtue of
GATT Article 111:8(a).?¢

The Article specifies that the national treatment obligation “shall not apply
to laws, regulations or requirements governing the procurement by govern-
mental agencies of products purchased for governmental purposes and not
with a view to commercial resale or with a view to use in the production of
goods for commercial sale.”” This exclusion was intended to preserve the
ability of GATT parties and wTo member governments to use government
procurement as a policy tool without running afoul of GATT obligations.

As the wTo panel noted, however, Article 111:8(a) stipulates several con-
ditions that must be met for a measure governing procurement to fall outside
the scope of the GATT national treatment obligation. Only if a measure satis-
fies all these conditions, would the national treatment obligation not apply.

As broken down by the panel, the pertinent questions were:

(i) whether the challenged measures can be characterized as “laws, regula-

tions or requirements governing procurement”;

(ii) whether the challenged measures involve “procurement by government-

al agencies”; and

(iii) whether any “procurement” that exists is undertaken “for government-
al purposes and not with a view to commercial resale or with a view to use

in the production of goods for commercial sale”.?®

Regarding the first question on “laws, regulations or requirements gov-
erning procurement”, the panel explicitly rejected EU arguments that to
qualify as a measure governing procurement the minimum domestic con-
tent must “directly relate to the product procured by the government” (in
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this case electricity). Accordingly, it concluded that even though the local
content requirements apply to generation equipment and not the product
directly purchased (electricity), they “should be properly characterized as
one of the ‘requirements governing’ the alleged procurement of electricity
for the purpose of Article 111:8(a).”*

When looking at “procurement by governmental agencies”, the panel
also rejected Japan’s argument that government procurement must involve
“governmental use, consumption or benefit of the procured product.” If
Japan’s narrow characterization had been accepted, then the purchase of
electricity, which is consumed by the population at large, could not be de-
fined as government procurement. Instead, however, the panel interpreted
“procurement” to have the same, ordinary meaning as “purchase.” In the
panel’s view the purchase of electricity by the Ontario government (to meet
the needs of its population) constituted procurement within the meaning
of Article 111:8(a).

Ultimately, the wTo panel’s ruling hinged on the third element- spe-
cifically the requirement that an excluded procurement must not be made
“with a view to commercial resale.”

Canada had argued that commercial resale “means a purchase with the
aim to resell for profit.”3* As Canada pointed out, the Ontario Power Author-
ity (opa), which procures the electricity, is not a commercial, profit—seeking
entity. In fact, the opA is barred by legislation from profiting by its purchas-
es of electricity.? The 0PA’s primary purpose in entering into long-term con-
tacts with electricity suppliers is to ensure sufficient investment in addition-
al capacity to meet Ontario’s electricity needs. Indeed, the opA was created
in 2004 as a public policy response to the failure of the partially liberalized
market to yield significant new private investment in electricity generation.

The panel did not contest Canada’s factual arguments that the oPA does
not seek to profit from the purchase of renewable electricity and simply re-
covers its costs when it supplies the electricity to the grid. But it asserted
that the because Hydro One, a provincial government entity, and munici-
pal public utilities ultimately re-sell the renewable electricity procured by
the opraA, “that the Government of Ontario and the municipal governments
not only profit from the resale of electricity that is purchased under the FIT
Programme, but also that electricity resales are made in competition with
licensed electricity retailers.” The panel therefore concluded that the pro-
curement of electricity under the FIT program is undertaken “with a view
to commercial resale”.
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Once the panel decided that 0pA’s electricity purchases were not shield-
ed by the exclusion for government procurement, it followed inexorably
that the LCRs associated with the FIT contracts for renewable energy were
trade-related investment measures which, by favouring local over import-
ed products, were inconsistent with Article 111:4 of the GATT 1994 and with
Article 2.1 of the TRIMSs Agreement.

Appellate Body Review

Canada appealed the panel’s decisions to the wTo Appellate Body, which
released its report on May 6, 2013.3 The Appellate Body upheld the panel’s
ruling that the FIT program’s local content requirements were inconsistent
with Canada’s obligations under GATT 1994 and the TRIMs Agreement. Its
legal reasoning, however, differed significantly from that of the panel and
it overruled the panel on certain key interpretive points.

Although the wTo panel had ultimately ruled the Canadian measure
inconsistent, it adopted a significantly broader interpretation of the GATT
exclusion for government procurement than the Appellate Body. The panel
had accepted that the FIT and L.CRs were laws, regulations or requirements
governing procurement, falling within the scope of the exclusion. It defined
government procurement quite broadly, equating it simply with purchasing.
The panel also allowed that the 0PA’s purchase of electricity, although not
for direct government consumption, was aimed at fulfilling a broad pub-
lic function of ensuring a sufficient supply of renewable energy, and there-
fore, in principle, met the broad criterion of “governmental purposes.” In
the panel’s view, it was because the electricity purchased by the orA was re-
sold on commercial terms by Government of Ontario entities that the policy
measures ultimately fell outside the scope of the exclusion.

The Appellate Body, however, adopted a reading that considerably nar-
rowed the scope of procurement-related measures safeguarded from chal-
lenge by Article 111:8(a). In the panel decision the Canadian defence was
tripped up on the third element of Article 111:8(a) regarding “commercial
resale.” In the Appellate Body ruling, however, the contested measures did
not even clear the first hurdle of the exclusion.

In their view, the FIT contracts and associated LCRs could not be charac-
terized as “laws, regulations or requirements governing procurement” within
the meaning of Article 111:8(a). As the Appellate Body explained, “Our con-
clusion that the measures at issue are not covered by Article 111:8(a) of the
GATT 1994 is not premised on a finding that the Government of Ontario’s
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procurement of electricity under the FIT Programme is undertaken ‘with a
view to commercial resale’. Rather, it is based on our finding that Article
111:8(a) does not cover discriminatory treatment of the equipment used to
generate the electricity that is procured by the Government of Ontario.”3

Specifically, the Appellate Body jurists attached great significance to Arti-
cle111:8(a)’s distinction between “procurement” and “products purchased,”
a matter considered of little importance by the panel.?® The Appellate Body
asserted that the difference in wording was deliberate with procurement re-
ferring, in their view, to “the process by which government purchases prod-
ucts” and a product, understood within the broader context of Article 111,
referring to “something that is capable of being traded.”*

In a complicated chain of reasoning, the Appellate Body judged that “the
derogation of Article 111:8(a) must be understood in relation to the obliga-
tions stipulated in Article 111” as a whole. It then noted that other paragraphs
of Article 111 prohibit treating imported products less favourably than like,
directly competitive, or substitutable products of national origin. The Appel-
late Body imported these attributes into the simple reference to products in
Article 111.8(a). Finally, it asserted that in order for a measure to be shield-
ed by the government procurement exclusion the foreign products alleged-
ly discriminated against must be “in a competitive relationship” with the
products purchased by governmental agencies.?®

The Panel had found that the opPA’s purchases of electricity fell, in prin-
ciple, “within the scope of the derogation of Article 111:8(a), because the
generation equipment ‘is needed and used’ to produce the electricity, and
therefore there is a ‘close relationship’ between the products affected by
the domestic content requirements (generation equipment) and the prod-
uct procured (electricity).”?

But, relying on its freshly minted criterion of “competitive relation-
ship”, the Appellate Body reversed the panel’s finding that “the ‘Minimum
Required Domestic Content Level’ should be properly characterized as one
of the ‘requirements governing’ the alleged procurement of electricity for
the purpose of Article 111:8(a).”“° In the view of the Appellate Body, because
the Ontario measures applied to generation equipment, which was not in
a competitive relationship with the product purchased (that is, electricity),
“the Minimum Required Domestic Content Levels cannot be characterized
as ‘laws, regulations or requirements governing the procurement by gov-
ernmental agencies’ of electricity within the meaning of Article 111:8(a) of
the GATT 1994.”#
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In short, under the GEA’s FIT program, the product to which the dis-
criminatory local content requirements applied was generation equipment,
while the product actually purchased by the Ontario government was elec-
tricity. Since electricity was not “in a competitive relationship” with foreign
generation equipment, the local content requirements were deemed not to
be “laws, regulations or requirements” governing procurement within the
meaning of Article 111:8(a). Consequently, since the LcRs fell outside the
scope of the exclusion, they violated Article 111 of the GATT and Article 2.1
of the wTo Agreement on Trade-Related Investment Measures, which pro-
hibits TRIMs that are inconsistent with Article 111.

Discussion

Article 111:8(a) was included in the original text of the GATT 1948. Through-
out the 65-year history of the GATT and the wTo, this provision was straight-
forwardly assumed by most legal experts and governments to “expressly
exclude government procurement from the GATT national treatment obli-
gations.”

The Canada Renewables dispute, however, was the first case in the hist-
ory of the GATT and the wTo where the dispute settlement authorities were
asked to interpret this exclusion.* For those who expected a broad, defer-
ential interpretation of the government procurement exclusion, this long
lapse was unfortunate. The exclusion was crafted during a period when
nearly all GATT governments “shared a common faith in the activist state,
economic planning and large-scale public investment.”4 The narrow read-
ing given to it by the Appellate Body would likely have been unthinkable
to its original drafters.

Moreover, since 1979, GATT contracting parties that desired to negotiate
additional, binding procurement commitments were able to do so through
the Agreement on Government Procurement (GPA). The GPA, negotiated
during the Tokyo Round, is a “plurilateral” agreement that, while not com-
pulsory, is open to all GATT parties and wTo member governments. Pro-
curement committed under the GPA is clearly subject to national treatment
obligations, as well as detailed rules regarding procurement procedures.“

At the Cancun Ministerial meeting in 2003, an EU-led proposal to add
negotiations on “transparency in government procurement” to the Doha
Round mandate was firmly rebuffed. A majority of wrTo member govern-
ments were concerned that that these transparency rules would lead to mar-
ket access obligations and the loss of policy flexibility over procurement.
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Arguably, by significantly narrowing the government procurement exemp-
tion, the Canada Renewables ruling has inappropriately altered the over-
all balance of wTo obligations and flexibilities through dispute settlement,
rather than through negotiation.

The Canada Renewables decision restricts the flexibility to apply pref-
erential purchasing policies that many member governments understood
they had preserved by excluding government procurement from national
treatment. In a clear instance of ignoring the forest for the trees, the Appel-
late Body painstakingly parsed each term in the exclusion, considerably
narrowing its protective scope, and thereby frustrating the clear sense of
the provision as whole.

Perhaps most inexcusably, the ruling undermined support for one of
the most innovative green energy policies in North America, during a per-
iod of rapidly rising greenhouse gas emissions (GHG) and dangerous global
climate change. In an amicus brief to the wTo panel, a coalition of unions
and environmental groups asserted that the Government of Ontario was
providing leadership, notably absent at the federal level, in fulfilling Can-
ada’s binding commitments under the Kyoto Protocol to reduce GHG emis-
sions. The brief also emphasized that a wTo ruling against the local eco-
nomic development aspects of the GEA would contradict both the spirit and
the letter of the Framework Convention on Climate Change. The convention
states that in accordance with the principles of sustainable development,
climate change measures “should be integrated with national development
programmes, taking into account that economic development is essential
for adopting measures to address climate change.”4

The increasingly tangible threats posed by climate change necessitate ur-
gent, structural change to global energy systems. These threats necessitate,
at the very least, a deferential interpretation of existing trade treaty exclu-
sions, one that provides maximum latitude for those governments intent on
tackling the greatest environmental challenge of the era. Instead, however,
the wto Dispute Settlement Body, and especially the Appellate Body, em-
braced an unacceptably narrow, restrictive interpretation of the GATT gov-
ernment procurement exclusion that not only undermines Ontario’s efforts
to pursue sustainable development, but casts a chill over similar initiatives
around the world. This disappointing decision provides ample support for
the view that the wTo is not a fit arbiter of green energy and environment-
al protection policies.
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3. Compliance Options

On May 24, 2013, the wTo Dispute Settlement Body (DSB) adopted the Ap-
pellate Body Report and the amended panel report. Under the wTo rules,
Canada now has “a reasonable period of time” either to implement the rul-
ing or to face wTo-sanctioned retaliatory measures by the EU and Japan.®

On June 20 2013, Canada formally notified the DsB that the government
of Ontario intends to implement the wT0’s ruling. Canada, the EU and Japan
have agreed that 10 months is a reasonable period of time for implemen-
tation, which gives Canada and Ontario until March 24, 2014 to comply.“

If the complaining parties are dissatisfied with Canada’s proposals for
compliance, the matter can be referred back to the initial dispute panel
for arbitration.* Thirty days after the March deadline, if the disputing par-
ties are still not satisfied the Dispute Settlement Body can authorise retali-
ation pending full implementation of the ruling.> The suspension of bene-
fits must be commensurate to the trade impacts of the offending measures.
If Canada, as respondent, believes that the level of retaliation is excessive
it can invoke arbitration.5

Policy Options

While the legitimacy of the Appellate Body’s narrow interpretation of the
government procurement exclusion is highly questionable, it is also true
that the complexity of Ontario’s partially liberalized electricity system un-
necessarily exposed the economic development aspects of the GEA to chal-
lenge.>? In particular, the decision to rely so heavily on subsidies to private
power producers, while barring Ontario Power Generation from investing
in non-hydroelectric renewables, increased the vulnerability to trade treaty
litigation.

The most straightforward option to preserve the local economic develop-
ment component of the GEA, and to ensure that is implemented consistent-
ly with current international trade rules, is for Ontario to pursue its com-
plementary renewable energy and economic development goals through
more conventional public procurement models. In fact, other jurisdictions
in Europe, Asia, and Africa are also returning to public sector-led invest-
ment in renewable energy, as experience with liberalized electricity mar-
kets has failed to “deliver investments in renewables on the scale required”
to effectively combat climate change.

Saving the Green Economy
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In the case of renewable energy contracts, where a public entity acquires
the generation equipment, the Ontario government would still be free under
wTo rules and Ontario’s current WTO0 obligations to stipulate that all or any
portion of that equipment be manufactured in Ontario.

The key to meeting the stringent criteria imposed by the Appellate Body
is to apply the local economic development criteria to the generation equip-
ment procured by a government entity, which then supplies the electricity
using these generation resources. Re-selling the electricity should not be
an issue, because the local development criteria apply directly to the pur-
chased generation equipment, not to the electricity which may be resold.

As previously noted, the Ontario government recently revised the rules
for big renewable energy contracts to allow Ontario Power Generation (OPG)
to compete.”* Where the 0PG is successful in these competitive processes,
it would be completely free, under Canada and Ontario’s current WT0 obli-
gations, to require that the goods, labour and services it needs to supply
the contracted electricity contain prescribed levels of local content.s Al-
ternatively, the 0PG could simply be mandated by the Ontario government
to supply increased amounts of renewable energy, and to apply local con-
tent requirements in its purchasing of goods, services and construction re-
quired to generate that electricity. This return to a more traditional, public
sector energy procurement model would also be fully consistent with Can-
ada and Ontario’s current obligations under the wTo’s Government Pro-
curement Agreement.

In a promising reform, the provincial government has pledged major
changes to its procurement strategy to encourage public sector entities
to generate more renewable energy. These reforms include “participation
points” which give broader public sector entities —including municipalities,
universities, schools, and hospitals — an advantage in tendering decisions;
“price adders” which top up standard FIT payments for publicly owned pro-
jects; “capacity set-asides”, which direct the Ontario Power Authority to re-
serve capacity (initially 24 MW) for public sector projects; and direct finan-
cial support to assist municipalities and other public sector entities in the
development and design of project proposals.s®

Under Canada’s current international trade treaty obligations, a renew-
able energy project owned by a municipality or a broader public sector en-
tity remains free to apply local content requirements in its purchases. For
example, so long as they retain ownership of the generating equipment, a
hospital or university developing rooftop solar panel systems under the FIT
program could apply preferences for local content in the supply of compon-
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ents. Consistent with the wTo, the provincial government could mandate
that these broader public sector entities apply such preferences as a con-
dition for eligibility for premium rates and other advantages. Studies indi-
cate that local ownership provides greater long-term economic develop-
ment benefits.5

Continuing to apply local content requirements on renewable energy
projects owned by private developers will be more difficult in the face of the
Canada Renewables ruling. It should be noted, however, that the wTo rul-
ing was concerned solely with LCRs applying to the purchases of goods.*®
Therefore, Ontario’s FIT program could continue to apply local content re-
quirements for labour and certain services on purchases of renewable energy
from private developers, as a condition for participating in the FIT program,
and still be consistent with the wTo rules.> In fact, in August 2013 the On-
tario Minister of Energy directed the Ontario Power Authority to reduce its
LCRs related to FIT projects to levels that are roughly consistent with local
labour content.®

Despite the wTo ruling in the Canada Renewables case, it is still feas-
ible to pursue the local content requirements and economic development
goals of the GEA as part of a reformed provincial renewable energy strategy.
The most effective option is to structure purchases of renewable energy as
traditional public sector procurements. Where provincial public entities are
the purchasers and owners of the renewable energy generation equipment,
they are free to apply local content criteria. Even by the Appellate Body’s
overly restrictive criteria, such purchases would fall within the scope of the
exemption from national treatment.

4. Preserving Existing Policy Space
in Ongoing Negotiations

To continue implementing the economic development aims of the GEA, it
will be essential to safeguard Ontario’s existing policy flexibility over renew-
able energy procurement in ongoing trade and investment treaty negotia-
tions led by the federal government.

As discussed, despite the wTo ruling, there are still avenues available
to pursue local economic development goals under current international
trade treaty obligations. The previous analysis, however, is predicated on
Ontario restructuring renewable energy procurement to take full advantage
of existing exemptions.
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Procurement by provincial energy enterprises (including Hydro One,
Ontario Power Generation and the Ontario Power Authority),®* municipal
energy utilities, as well as broader public sector entities, is not covered by
Canada’s existing international procurement obligations. These government
entities are free to apply local content requirements, or other local economic
development criteria, in their procurement contracts for renewable energy
generation equipment and related labour and services.

But Canada’s international trade and investment treaty obligations are
not standing still. In fact, the current federal government has an aggressive
trade and investment treaty agenda and is presently negotiating over a doz-
en bilateral trade and investment agreements. The largest of these potential
treaties involve the European Union, Japan, India and the 12-nation Trans-
Pacific Partnership. The agreements threaten to further tie governments’
hands in many areas only loosely related to trade, including sub-national
government procurement.

The Canada-EU Comprehensive Economic and Trade Agreement (CETA) is
the closest of these negotiations to completion. In mid-October 2013 Canada
and the EU announced that they had reached an “agreement in principle,”
although the specifics of the deal remain confidential. The EU has made it
clear that full access to sub-national government procurement is one of its
highest priorities. From the federal government’s perspective, provincial
and municipal government procurement is an important bargaining chip
that could be traded away to achieve its objectives in other areas.

Consequently, the CETA could dramatically reduce the existing policy
flexibility in procurement in the renewable energy sector. Leaked documents
suggest that Ontario, which had initially kept its energy corporations off the
negotiating table, recently agreed to “top-up” its government procurement
offer in the CETA.®

According to these documents, Ontario has offered to cover “all provin-
cial and municipal government-owned entities of a commercial or indus-
trial nature, with the exception of energy entities” under the procurement
obligations of the CETA. But even within the energy sector, Ontario may be
poised to accede to intense EU pressure to commit Hydro One and Ontario
Power Generation under the CETA procurement rules.®

This offer is subject to certain conditions. For example, it specifies that
“Ontario Power Generation reserves the right to accord a preference to ten-
ders that provide benefits to the province, such as favouring local sub-
contracting, in the context of procurements relating to the construction or

maintenance of nuclear facilities or related services. A selection criterion of
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benefits to the province in the evaluation of tenders shall not exceed 20%
of total points.”

It also purports to exclude the provisions of the Ontario Green Energy
Act, stating that: “For greater certainty, nothing in this Agreement affects
the procurement for the production, transmission and distribution and of
green energy by the province of Ontario as set out in the Green Energy Act.”

In the wake of the Canada Renewables ruling, however, Ontario’s pro-
curement policies and associated local content requirements must be re-
structured in order to comply with the wTo ruling. One of the most obvious
steps, which the province has already begun, is to give a greater role to On-
tario Power Generation, which had been barred under the Green Energy Act
from procuring renewable energy. Given this stated policy direction, cov-
ering Ontario Power Generation under the procurement rules of the CETA
makes no sense. And exempting the GEA, as currently structured, will not
safeguard Ontario’s reformed policies from challenge.

Moreover, the recently announced price adders, participation points, cap-
acity set-asides and direct financial support for municipalities and broad-
er public sectors entities are all explicitly designed to provide these enti-
ties with a competitive advantage in the procurement process for renewable
energy.* As such, they are contrary to national treatment and other pro-
curement chapter obligations. To fulfil the promise of this new policy dir-
ection, it would be prudent not to commit these entities under the procure-
ment rules of the CETA. If such an unwise step were taken, the procurement
of renewable energy, generating equipment, and associated goods, servi-
ces and construction would have to be fully and unequivocally excluded.

Conclusion

In the challenge to local content requirements in the Ontario Green Energy
Act, the wTo dispute settlement authorities interpreted a long-standing ex-
clusion for government procurement in unacceptably narrow terms. Despite
this disappointing decision, it is still feasible to preserve the local econom-
ic development goals of the GEA and for public policy to sustain continu-
ing growth and job creation in Ontario’s renewable energy sector. The key
to reconciling the GEA’s sustainable development thrust with wTo obliga-
tions is to pursue these job creation goals through more traditional public
sector procurement policies.
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In light of the wTo decision, it will be even more essential for the On-
tario government to fully safeguard its existing policy flexibility over pro-
curement and renewable energy in ongoing trade and investment treaty ne-

gotiations directed by the federal government.
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Excerpt from Canada’s revised government procurement offer in the Canada-
EU CETA, dated June 4, 2013.

Annex 1 —Improvements to Canada’s offer on energy utilities
CETA — Government Procurement offer

Revisions to the Canadian offer (subject to legal review):

Annex X-03

Other entities

Section A

ONTARIO

“This Annex covers all provincial and municipal government-owned enti-
ties of a commercial or industrial nature,with the exception of energy entities.

This Annex excludes energy entities except for Hydro One and Ontario
Power Generation.”

New Note 3 to Annex X-03 Section A

“3. Ontario Power Generation reserves the right to accord a preference to
tenders that provide benefits to the province, such as favouring local sub-
contracting, in the context of procurements relating to the construction or
maintenance of nuclear facilities or related services. A selection criterion of
benefits to the province in the evaluation of tenders shall not exceed 20%
of total points.”

New note 4 to Annex X-03 Section A — replaces former note 3 to Annex X-03
Section B

“4. For greater certainty, nothing in this Agreement affects the procurement
for the production, transmission and distribution and of green energy by
the province of Ontario as set out in the Green Energy Act.”
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