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The TPP and Canada’s public postal service

Introduction

In 1867, months after Confederation, the Parliament of Canada enacted
legislation creating a single, public postal system. It was a significant en-
deavour, and an essential one for a new country that needed to connect and
unite disparate communities over large distances. On the eve of Canada’s
150" birthday, our public postal service continues to play this role, in par-
ticular for remote communities with low levels of infrastructure. In many
places, the post office is the only face of the federal government, and a pri-
mary point of access to the rest of the country.

The right to a universal postal service is recognized in international law.
Article 3.1 of the Universal Postal Convention, to which Canada is a party,
affirms “the right to a universal postal service involving the permanent pro-
vision of quality basic postal services at all points in [member countries’]
territory, at affordable prices.” This right is reflected in the Canada Post Cor-
poration Act, which defines the objectives of our public postal service to in-
clude providing a standard of service that “will meet the needs of the people
of Canada,” and that despite Canada’s vast geography, “is similar with re-
spect to communities of the same size.”!
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The act also requires that Canada Post provide the above services on a
“self-sustaining financial basis,” i.e., that the postal service should pay for
itself. While its postage rates must be “fair and reasonable,” they must also
be “consistent so far as possible with providing a revenue, together with any
revenue from other sources, sufficient to defray the costs incurred” by Can-
ada Post in fulfilling its universal service mandate.

This challenge — to provide affordable postal services to all Canadians
in a cost-effective manner —has become more difficult in recent years, as
developments in communications technology have contributed to a decline
in physical mail volumes. In order to remain financially sustainable while
still achieving its public interest mandate, Canada Post has expanded to
provide services that complement the delivery of letter mail, notably par-
cel and express delivery services. The Canadian public cares deeply about
the future of public postal services and Canada Post. Just observe the wide-
spread public backlash following the reduction of door-to-door mail deliv-
ery under the Conservative government of Stephen Harper.

The Liberal government of Justin Trudeau campaigned on a platform to
“save” home mail delivery, and in May 2016 it announced an independent
review of Canada Post, “to ensure Canadians receive quality postal services
at a reasonable price.”? This review will include public consultations and an
examination of potential new revenue-generating lines of business for the
corporation. For instance, some argue that Canada Post should follow the
model of other industrialized countries by expanding into the provision of
basic financial services, also known as postal banking. In announcing the
review, the minister of public services and procurement, Judy Foote, said
the government was “not ruling out anything” when it came to potential
new lines of business.?

Unfortunately, any consultative project for reinventing Canada’s public
postal service must contend with a medley of international trade rules, in-
cluding those contained in the recently finalized Trans-Pacific Partnership
trade agreement (TPP). If ratified, the TPP would create binding obligations
on Canada that are enforceable through arbitration proceedings initiated
by any of the eleven other signatory states, and in some cases by corpora-
tions from those states. Many general rules in the TPP may have an impact
on how Canada Post functions today and in the future.

The agreement also contains a surprising number of rules targeting post-
al services that were inserted at the request of U.S. industry groups, notably
express delivery services. In contrast to the Canada Post review currently
underway, these rules in the TPP were negotiated in secret by trade nego-
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tiators and lobbyists, on a fast-tracked basis, without parliamentary over-
sight or public consultation.

The purpose of this paper is to determine the extent to which the rules
contained in the TPP may constrain the current and future activities of Can-
ada Post. This is not an easy task. Much of the TPP language is broad, vague,
or novel. The application of the rules therein to Canada Post will turn on
complex factual considerations and the interpretations of governments and
international arbitrators. In this paper, we focus primarily on how the TPP
may impact Canada Post’s current integrated service model involving the
monopoly provision of letter mail, supported by revenues from courier and
express delivery services.

We conclude that the TPP would not necessarily render Canada Post’s
current activities unlawful or firmly close the door to innovation in the fu-
ture. However, the TPP’s convoluted, overlapping, and ambiguous rules,
many of which directly respond to industry lobbying, create real risks of
future trade and investment disputes triggered by corporations or member
states unhappy with Canada’s policy choices in the area of postal services.

The risk of costly trade litigation, even when it is largely hypothetical,
can influence policy decisions at the front end. On the back end there would
always be a possibility that international arbitrators would rule against Can-
ada. These risks could have been avoided had Canada included better reser-
vations to the TPP rules affecting postal services, as some other countries did.

The TPP and Canada Post’s
integrated postal service model

The TPP does not require the privatization of Canada Post, or insist that its
monopoly over letter mail services should be broken up. In fact, by defining
limits on the scope of postal monopolies, the TPP presupposes that states
can and will maintain public postal systems.* But the trade deal does cre-
ate serious economic challenges for Canada Post by threatening its ability to
perform more profitable, non-core services that help make letter mail deliv-
ery economically feasible. It is these economic challenges that should con-
cern anyone who wishes to see Canada maintain a viable, universal public
postal service across the country.

Signed, Sealed and Delivered?

7



Funding universal letter mail through express delivery services

Providing letter mail service to many of Canada’s remote and rural com-
munities is not economically viable on its own. In the past, fees charged on
high-volume, lower-cost postal routes in major urban centres provided the
revenue to offset unprofitable routes. However, dramatic changes in com-
munications infrastructure have disrupted this model by reducing reliance
on letter mail for many Canadians. In 2015, Canada Post delivered 1.6 billion
fewer letters than it did in 2006.5 The rapid and sustained decline in Canada
Post’s main line of business has required the corporation to find other ways
to subsidize service to rural Canada. To date, its most profitable innovation
has been entry into the express delivery services industry.

Express delivery services involve the expedited collection, transport, and
delivery of papers, parcels, or other goods while tracking and maintaining
control of the items throughout the process. The industry is a key compon-
ent of the modern e-commerce economy. Long dominated by global logis-
tics companies like FedEx and UPS, the express delivery sector has proven
to be highly profitable. While global letter mail volumes have been in steady
decline for some 20 years, express delivery services generate in excess of
US$130 billion (about C$167 billion) globally, with an annual growth rate of
6% since 1998.° It is not at all surprising that postal systems the world over,
including Canada Post, have chosen to enter this lucrative field.

Involvement in the express delivery industry has been a highly profit-
able endeavour for Canada Post. Between 2014 and 2015, while Canada Post
saw a 6.1% decline in letters sent, parcel delivery grew by an astonishing
9.7%.7 Parcels generated over $1.6 billion for Canada Post that year, making
up over a quarter of the corporation’s 2015 revenue.® Without the operation
of Xpresspost, Canada Post’s brand for its express delivery service, the cor-
poration would have operated at a loss.

Canada Post is also involved in the express delivery market through its
91% stake in Purolator, the Mississauga-based global delivery company.
Founded in 1960, Purolator was acquired by Canada Post in 1993 for $55
million. In 2014, Purolator generated pre-tax earnings of over $73 million,
offering an additional source of revenue for Canada Post in the express de-
livery industry. Both of these express delivery services have been founda-
tional in maintaining Canada Post’s profitability, and its ability to meet the
universal service mandate.

Canadian Centre for Policy Alternatives



Industry efforts to dismantle Canada Post’s
integrated service model

Canada Post’s involvement in express delivery services, including its rela-
tionship with Purolator, has been a source of controversy and risk. Com-
petitor companies, most notably UPS, have long argued that Canada Post’s
relationship with Purolator is not only anti-competitive but also unlawful
under international trade rules. In 2000, UPS launched a lawsuit against
the government of Canada under the North American Free Trade Agree-
ment (NAFTA), raising numerous allegations related to issues as diverse as
pension regulation and customs processing rules. Among the various com-
plaints UPS raised were allegations that Canada Post violated rules related
to equal treatment for foreign investments and competition policy by grant-
ing Purolator access to its infrastructure and facilities (thousands of post of-
fices and delivery networks across the country) while denying equal access
to UPS, and that Canada Post’s own courier services unfairly took advan-
tage of monopoly infrastructure. UPS launched a similar case under Euro-
pean Union competition rules after the European Commission signed off on
Deutsche Post’s acquisition of a significant interest in DHL.°

UPS lost both lawsuits, but the company never abandoned its campaign
against these kinds of arrangements by national postal entities. In paral-
lel to their legal battles in North America and Europe under existing trade
rules, UPS and other private companies aggressively lobbied the U.S. gov-
ernment for new trade rules that would, from their perspective, level the
playing field. These efforts saw expression in a number of bilateral trade
agreements between the U.S. and other countries that included special pro-
visions related to express delivery services.

For example, the 2003 Chile-U.S. Free Trade Agreement required that
Chile, but not the U.S., refrain from imposing new restrictions on express
delivery services in its territory.” The 2004 Australia—U.S. FTA included lan-
guage designed to restrict the ability of state postal monopolies to compete
with private companies in the express delivery market.” The U.S. also en-
acted domestic reforms in 2006 that prohibited “subsidization [by the U.S.
Postal Service] of competitive products by market-dominant products.”*

The TPP replicates and expands upon these targeted provisions, and can
rightly be seen as representing the high-water mark for efforts by the express
delivery industry to establish international trade rules that serve its object-
ives. Their crowning achievement is Annex 10-B of the TPP (“Express Deliv-
ery Services”), which directly targets how postal systems are permitted to
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operate in the express delivery market. As acknowledged by the U.S. Trade
Representative (USTR), the annex was included “to address the unique chal-
lenges private suppliers face when competing with national postal entities
in express delivery,” and includes “new commitments that address long-
standing issues for U.S. service suppliers.”s

The express delivery services annex:
a coup for courier companies

The TPP annex on express delivery services imposes a wide range of restric-
tions and rules that challenge arrangements such as those between Canada
Post and Purolator, and even how postal services can engage in express de-
livery directly, such as through Xpresspost. In doing so, the annex raises the
real risk that Canada Post’s use of express delivery revenues to maintain uni-
versal domestic postal services could be subject to more trade challenges.

The express delivery annex contains two key rules that could challenge
Canada Post’s continued operations in the express delivery sector. The first
prohibits a postal service using money generated from monopoly activities
(i.e., the delivery of letter mail) to “cross-subsidize” its own or anyone else’s
express delivery services. The second rule requires that postal monopolies
not “abuse [their] monopoly position” in a way that treats foreign compan-
ies (like UPS) less favourably than domestic ones (like Purolator) or under-
mines the cross-border trade in services between signatory states.” These
provisions go well beyond comparable rules in existing trade agreements
such as NAFTA or the World Trade Organization’s General Agreement on
Trade in Services (GATS).

It is hard to predict what these rules will mean for Canada Post’s con-
tinued work in the express delivery market. For one thing, the prohibition
against cross-subsidization is remarkably difficult to apply in practice. The
allegation, broadly speaking, is that Canada Post uses revenues from its
exclusive privilege letter operations to subsidize express courier services
(both Xpresspost and Purolator). Numerous investigations and reviews, in-
cluding by Canada Post’s auditors, consistently find no evidence of direct
financial cross-subsidization.'* However, this does not preclude arguments
by unsatisfied companies that cross-subsidization is occurring indirectly.

The TPP may offer a new venue to assert such claims since the express
delivery services annex speaks of “subsidies” in general. International trade
law also recognizes the concept of an indirect subsidy, which might include
the use of infrastructure developed over decades to deliver mail to facilitate
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the processing, tracking, and shipment of packages.”” But evaluating the
existence of an indirect subsidy, particularly within a fully integrated cor-
poration like Canada Post, would be extremely difficult conceptually and
empirically. Claims that a dominant position is being abused — the second
significant rule in the annex — can also be factually complex.® Regardless
of how difficult it is to work though such arguments, the existence of rules
in the TPP directly targeting postal operators constitutes a significant risk
that Canada Post’s current operations will be scrutinized, criticized, and
potentially challenged.

State-owned enterprises, designated monopolies,
and non-commercial assistance

While the TPP’s express delivery services annex poses the most specific
and obvious risk to Canada Post’s ability to maintain profitability through
parcel delivery, several of the agreement’s more general provisions present
challenges to the corporation’s links to Xpresspost and Purolator. Chapter
17 of the TPP contains extensive, complex rules related to state-owned en-
terprises (SOEs) and “designated monopolies,” which would apply to Can-
ada Post and Purolator. Among other things, these rules would prohibit
Canada Post from using its monopoly in the letter delivery market to en-
gage —even indirectly through a subsidiary —in anti-competitive practices,
in a non-monopoly market, that negatively impact trade or investment be-
tween TPP members.? This rule is broader than NAFTA’s comparable com-
petition and SOE rules.>

Chapter 17 of the TPP also contains expansive rules, unparalleled in pri-
or trade agreements, regulating the provision of “non-commercial assist-
ance” (NCA) to SOEs.* The novelty and complexity of the NCA rules makes
any prediction of their impact speculative. But the argument has been made,
despite an absence of any compelling evidence, that by granting Purolator
access to Canada Post infrastructure the latter provides the courier a form of
non-commercial assistance.? The TPP requires parties to ensure that their
SOEs, like Canada Post, do not provide non-commercial assistance to other
SOEs, like Purolator, in a manner that has “adverse effects on the interests
of another Party” with respect to the SOE’s supply of services into the terri-
tory of other TPP parties. To the extent that any alleged Purolator access to
Canada Post infrastructure, now or in the future, assists it when it comes
to its global delivery operations in other TPP member states, this rule pro-
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vides a further way for the corporation’s opponents to attack its activities
under trade agreements.

The risk of investor-state claims

Neither the express delivery annex nor the SOE and NCA rules of Chapter 17
are subject to the TPP’s investor—state dispute settlement (ISDS) system in
which foreign investors are permitted to sue a country before internation-
al arbitrators for allegedly breaching the agreement’s generous investment
protections.” In other words, while a TPP country could bring a claim re-
garding postal services against Canada based on these rules, a corporation
like UPS could not, or at least not directly. However, a corporation could
bring a claim against Canada under some other provision of the TPP that is
subject to ISDS, and argue that the rules discussed above should be used
as “interpretive aids” to help ground a claim under that other provision.

Like NAFTA, the TPP’s investment chapter contains rules safeguarding
a foreign investor’s right to national treatment and most-favoured-nation
treatment, as well as a more vague “minimum standard of treatment.” In-
vestors are also protected from direct and indirect expropriation without
compensation. All of these protections are subject to ISDS and could be
used to creatively bring a case that incorporates the postal services rules
discussed above.

It is tempting to take some comfort from the decision in UPS v. Canada
under NAFTA’s ISDS process, where a majority of arbitrators rejected the
company’s claims against Canada Post, many of which were similar to the
issues discussed above. However, we cannot lose sight of the fact the TPP
is a different agreement than NAFTA; there is no guarantee international
arbitrators would interpret its rules in the same way. Given that past ISDS
awards are persuasive, not binding, on future arbitrators, and the NAFTA
award was not unanimous (a dissenting arbitrator would have found for
UPS on at least some of its claims), it is not so difficult to imagine a similar
challenge under the TPP resulting in a different outcome.

One thing is certain: the TPP is unique in multilateral trade agreements
in its dedicated focus on postal services and their interaction with express
delivery. This alone represents a new kind of risk to Canada Post’s current
activities. It would be very serious if these rules do ultimately get interpreted
as prohibiting the kind of integrated letter mail and express delivery ser-
vice model that characterizes Canada Post today. The current “solution” to
the problem of providing universal service in an era of declining letter mail
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would be seriously challenged, and could force Canada Post to look else-
where for new revenue streams.

Concluding remarks

For those who are concerned about the future of Canada Post it is perhaps
most frustrating that all of the challenges described here were entirely avoid-
able. The TPP, like most trade agreements, permits states to exclude exist-
ing and future measures, or entire sectors, from its services and investment
obligations through the use of reservations. For example, Canada took ad-
vantage of the agreement’s Annex I and Il reservations to protect cultural in-
dustries, which has the effect of protecting Canada Post from trade challen-
ges regarding assistance it provides in the delivery of Canadian periodicals.

Other countries, however, went much further in protecting their public
postal services from the impact of international trade rules. Japan reserved
“the right to adopt or maintain any measure relating to investments in or
the supply of...postal services in Japan.”* Singapore reserved “the right to
adopt or maintain any measure relating to Public Postal licensee(s).”?* Can-
ada could have included its own reservation granting Canada Post general
protections. Yet, behind the closed doors of the TPP’s secret negotiations,
Canadian negotiators decided, for unknown reasons, not to do so. As a re-
sult, we are left with a trade agreement that combines broad, generally ap-
plicable rules with specific sections and annexes that directly and explicit-
ly target Canada Post.

It is unfortunate that Canada agreed to these ill-defined new rules, which
cast doubt on the federal government’s policy-making authority in respect
of postal services at the very moment when the public is participating in a
consultative project to reimagine the role of our public postal service. Legal
interpretations aside, the TPP is a powerful tool that can and will be used
by companies to lobby against, and potentially challenge, Canada Post in-
itiatives that cut into their bottom line. The TPP is not fatal to Canada Post’s
current integrated business model, nor should it impede expansion into new
lines of business, but it introduces a number of risky factors into the calcu-
lus. It is more than fair to ask whether these new risks are worth it.
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