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Introduction

The services and investment rules of the proposed Free Trade Area of the Americas treaty (FTAA)
are a grave threat to public services and public interest regulation throughout the Americas. Based
on the neo-liberal philosophy that the best government is the smallest government, this treaty would
create intense pressure to privatize, deregulate and erode existing public services. It is designed to
‘lock-in’ neo-liberal policies that have already been adopted and to prevent future governments from
reversing privatization or creating new public services. Fortunately, citizens in the hemisphere are
quickly becoming aware of how the FTAA and similar treaties subvert efforts to meet their needs.

The services trade agenda
Negotiations for an all-encompassing agreement have run into stiff opposition. Since the FTAA
talks began in 1994, a new political landscape has emerged, featuring:

M left-leaning governments in Brazil, Venezuela and, most recently, Uruguay that oppose
a very broad treaty;

M economic crises in Argentina and Bolivia that eroded the credibility of governing
elites and thrust new, more populist governments into office;

B tenuous Congressional support for free trade policies in the U.S., the agreement’s
main proponent; and

M throughout the region, a deep public discontent with the philosophies and policies
embodied in the proposed treaty.

At their Miami meeting in November 2003, the region’s trade ministers avoided a public collapse
of the negotiations, but only by papering over their underlying differences. They decided to pursue a
so-called “two-tier” agreement to be comprised of a common set of mandatory obligations to cover
all negotiating areas and another set of stronger obligations that governments could individually
agree to adopt. Negotiators have so far failed to make this complicated formula work and have not
met the January 1, 2005 deadline for a final agreement.

Facing persistent resistance to a sweeping hemispheric treaty, the U.S. administration has
devised new strategies to further its aims. Its emphasis has shifted to bilateral negotiations, such
as the recently concluded Central American Free Trade Agreement (CAFTA), which has yet to be
approved in either the U.S. or Central American nations. The U.S. now has free trade deals in place
with Mexico, Canada, and Chile; signed (but not ratified) treaties with Costa Rica, El Salvador,
Guatemala, Honduras, Nicaragua, and the Dominican Republic; and negotiations underway with
Colombia, Ecuador, Peru, and Panama. The U.S. is using these bilateral negotiations to isolate and
build pressure on the FTAA holdout countries — clearly a “divide-and-conquer” strategy.

At the same time, the U.S. is using global negotiations at the World Trade Organization (WTO)
to apply pressure to broaden and deepen coverage of the General Agreement on Trade in Services
(GATS). These talks, which began in 2000, are the first in a series of mandated rounds of GATS
negotiations. In 2001, the GATS talks were rolled into the current WTO negotiations, known as the
Doha round.



In the ongoing global GATS negotiations, there have been sweeping demands made to expand GATS
coverage. Current GATS requests add up to a set of demands that would see most WTO members mak-
ing full commitments in nearly every service sector. This high-pressure dynamic is unfolding more or
less as the original GATS architects planned. What remains to be seen is how far individual governments
will go to meet these sweeping requests. Since it is not unusual for the most significant concessions to
occur in the final days, even hours, of intense negotiations, the limited time remaining before this fateful
endgame is critical. Union activists, public interest groups, elected representatives and ordinary citizens
must make every effort to ensure that their national governments do not agree to make commitments that
further undermine public services or public interest regulation.

Whether bilateral, regional or global, the core features of this new generation of services and investment
treaties are similar and each treaty is built on preceding ones. The FTAA is intended to combine the most
restrictive rules of both the North American Free Trade Agreement (NAFTA) and the GATS. Likewise,
the recent bilateral free trade treaties being negotiated by the U.S. also contain the worst features of both
the NAFTA and the GATS.

The scope of recent services trade treaties is immense. Services include a wide range of human activities
and the treaties cover all government actions affecting the different ways that a service can be delivered
internationally. The basic purpose of the treaties is to restrict governments from interfering with the abil-
ity of foreign companies and investors to profit by supplying services. Much of the flexibility the treaties
supposedly provide to governments is a myth. The exceptions, or “reservations,” that are said to exclude
public services from challenge provide only limited protection. One of their main functions is political,
allowing proponents to deflect public opposition just enough to get the treaty approved.

The latest services and investment treaties include the following key provisions:

Rules on “non-discrimination” ensure that governments treat foreign services and suppliers no
less favourably than local ones. The National Treatment rule is tougher than generally realized,
requiring governments to ensure that foreigners have “equality of competitive opportunity” with
domestic services and suppliers.

Restrictions on performance requirements — attempt to eradicate conditions set by governments
that oblige foreign investors to purchase locally, transfer technology, take local partners or train local
workers. Such requirements were used historically by the now-industrialized countries to promote
economic development. Though such government policies remain effective economic development
tools, the treaties aim to prohibit their use in both developing and developed countries.

Rules on “expropriation” and compensation protect foreign service companies and other investors
against alleged “expropriation” without compensation. The meaning of expropriation in these trea-
ties, however, is extremely broad, contrasting sharply with national laws in most of the hemisphere
(including the U.S.). For example, under NAFTA, investors have successfully argued that land
rezoning and environmental protection regulations are compensable expropriation. This opens the
door to investor-state claims that government actions to expand public services or to restrict private
for-profit provision of health care, education or other social services amount to expropriation and
that governments must compensate foreign investors that are negatively affected.

Market access rules prohibit governments from restricting corporations’ access to domestic markets
through the use of “quantitative restrictions.” Examples of beneficial public policies that could
conflict with these market access rules include measures limiting the growth of medical services
or clinics in rich regions until poorer regions are better served; conservation measures limiting the
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number of tourist operators in environmentally-sensitive areas; and policies which allow only non-
profit organizations or co-operatives to provide a specific service, such as child care or other social
services.
Public monopolies and state enterprises are prohibited in covered service sectors. A future govern-
ment that wants to create or expand a public monopoly (such as public health insurance) in a previ-
ously-covered sector must provide compensation to affected foreign service providers and investors.
Requiring that foreign commercial service exporters and investors should be compensated when public
services are created or expanded creates serious limitations on sovereignty and democratic decision-
making.
Restrictions on ““domestic regulation” are now under negotiation in the GATS. At issue is the devel-
opment of “disciplines” on member countries’ non-discriminatory regulations - those that treat local
and foreign services and service providers even-handedly. The broad subject matter of these proposed
restrictions covers a wide range of government regulatory measures. The proposed restrictions aim
to apply some form of “necessity test” — requiring governments to demonstrate that their regulations
are not more trade-restrictive than necessary and that the measures are needed to achieve a legitimate
objective. If agreed to, these controversial new rules could affect the licensing of toxic waste sites,
water quality standards, accreditation of schools, hospitals and universities, and many other regulations
vital to the public interest.
Investor-to-State Dispute Settlement Procedures allow for foreign investors to bypass domestic
legal systems. Most modern treaties include government-to-government (also known as state-to-state)
enforcement procedures. When governments cannot resolve a trade dispute through diplomacy, the
case is heard by an appointed trade panel. These panels meet in private and issue rulings that can
include a requirement to reverse a non-conforming public policy measure or face trade sanctions.
In addition to state-to-state dispute settlement, the NAFTA investment chapter, most bilateral in-
vestment treaties, and bilateral free trade deals include a highly controversial investor-to-state dispute
settlement procedure. Under this process, investors can bypass established domestic legal systems,
using separate treaty rules to challenge government actions directly, without the approval of their home
government. While these arbitral tribunals cannot directly overturn domestic laws, they can and have
imposed substantial fines for breaches of treaty investment rules

Recent trade treaties, including the proposed FTAA, are at odds with the underlying principles of public
services. These services are built upon non-market values of equity, fairness and solidarity and are rooted in
concepts of citizenship, democratic control and accountability. They are intended to be available universally
on the basis of need, rather than the ability to pay, and considered as a fundamental human right. In contrast,
trade treaties embody commercial imperatives and treat vital basic services such as education, drinking water
distribution or health care as ordinary commodities to be bought and sold for profit.

International trade treaties such as the NAFTA, the WTO Uruguay Round agreements, bilateral invest-
ment treaties and the FTAA are a key aspect of neo-liberalism. In candid moments, proponents’ statements
reveal how trade treaties promote this philosophy. For example, U.S. Trade Representative Robert Zoellick
has accurately noted that these treaties:

support privatization,
attack public service monopolies, and
drive deregulatory market reform.

Case studies from Argentina, Costa Rica and Mexico graphically illustrate the problems associated with
these aims.
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Supporting privatization in Argentina

The FTAA and other current free trade treaties are clearly intended to pry open public services that have
not yet been privatized and to consolidate privatization whenever it occurs. Argentina’s recent experience
demonstrates both the problems with privatization itself and the risks to society when investment treaties
attempt to lock in radical free-market social experiments.

During the 1990s, policies enforced and funded by the International Monetary Fund (IMF), World Bank
and Inter-American Development Bank (IDB), turned Argentina into a laboratory for private-market experi-
ments in basic services. Privatizations were commonplace in water distribution, health insurance, social
security, postal, energy distribution, and other service sectors. These privatizations led to significant job
losses, failed to improve services and were costly for consumers. Understandably, they became intensely
unpopular with the public.

In the aftermath of the country’s 2001 financial crisis, many private investors in basic services found
themselves in financial difficulty and blamed local and national government policies for their problems.
Unfortunately, while in the grip of neo-liberal orthodoxy, Argentina’s government had signed 38 bilateral
investment treaties with, among others, the United States, Canada, France, Germany, Spain and the United
Kingdom.

Many foreign companies involved in failed privatizations, including high-profile corporate racketeers
such as Enron, are now using the investment provisions of these treaties to try to recoup losses. Foreign
investors have now launched over 30 investor-to-state challenges against the government of Argentina.
Most of these cases involve contracts or concessions from the public authorities to provide what were
formerly public services.

Incredibly, after suffering through the failings of privatized services, Argentina’s citizens are now
threatened with having to compensate foreign investors for their losses. This double jeopardy should serve
as a warning to other countries in the hemisphere not to become entangled in bilateral investment treaties
or the even stronger provisions of the proposed FTAA, where legal and financial vulnerability would be
even greater.

Attacking government monopolies in Costa Rica

The fate of Costa Rica’s highly successful public insurance programs in the recently negotiated U.S.-
CAFTA is a poignant example of how strong-arm tactics and high- pressure treaty bargaining have been
used to attack public services.

In December 2003, just 48 hours before the CAFTA talks’ final deadline, U.S. negotiators stunned their
Costa Rican counterparts. They tabled, for the first time, a proposal that Costa Rica eliminate its public
insurance monopoly and open the sector to U.S. insurance companies. Faced with this eleventh-hour de-
mand, Costa Rican negotiators walked out of the talks. Within two weeks, however, they returned to the
bargaining table. On January 25, 2004 the U.S. and Costa Rica announced a deal that included the phased-in,
full opening of Costa Rica’s insurance system to U.S. private insurers. In return, the U.S. provided Costa
Rica with minimal, face-saving improvements in agricultural market access.

Furthermore, despite official assurances to the contrary, Costa Rica’s highly-regarded public health
insurance system is only partially excluded from the treaty. If the CAFTA is implemented as planned, the
system will deteriorate, becoming more like the dysfunctional and inegalitarian American health insurance
model and reversing decades of hard-won social progress.

Imposing deregulation in Mexico’s telecommunications sector

The recent GATS case involving Mexico’s telecommunications sector illustrates the power of trade
treaties to drive deregulatory market reforms even after privatization. It also underlines how powerful
countries can use obscure treaty rules to force developing country governments to deregulate, enriching
foreign corporations at the expense of local citizens.
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In mid-2004, a WTO panel issued its decision on a challenge brought by the U.S. against Mexico’s
telecommunications regulations. The panel ruled that Mexico was violating its GATS commitments by
not providing “cost-oriented and reasonable rates, terms and conditions” to U.S. telecom companies for
connecting their long-distance calls to Mexico. The panel also ruled that, contrary to GATS rules, Mexico
was not taking appropriate measures to prevent “anti-competitive practices” by Telmex, Mexico’s privatized
national telephone company.

As aresult, U.S.-based long-distance firms can no longer be required to contribute to the development
of Mexico’s telecommunications infrastructure as a condition for gaining access to the Mexican market.
The ruling denies Mexico an important source of revenue that should be used to expand basic telephone
service to poor customers and into rural areas, many of which do not have any access to phone services.

All governments that have made or will make GATS Telecommunications Reference Paper commit-
ments are thus forbidden to include the costs of expanding telecommunications infrastructure or improv-
ing universal access when setting rates for interconnection. This prohibition - which will hit developing
countries the hardest - deprives governments of a proven regulatory method and source of revenues for
improving their citizens’ access to basic telecommunications services.

Immediate prospects for concluding the FTAA are slim. The U.S. administration and its corporate
allies have not, however, given up on their substantive goal of expanding NAFTA-plus treaty provisions
throughout the hemisphere. U.S. priorities have merely shifted from the stalled FTAA to wrapping up
bilateral free trade agreements, while pushing their interests through global WTO talks.

This strategy, called “competitive liberalization,” is a crude, but worryingly effective, means for
advancing neo-liberal aims in the hemisphere and globally. Bilateral free trade treaties enable the U.S.
to strong-arm smaller countries into acceding to its ideological and commercial agenda. Bilateral FTAs
also target sympathetic foreign governments that are eager to lock in controversial, domestic free-market
reforms.

If uncontested, competitive liberalization might even succeed in unblocking the FTAA and global ne-
gotiations by overcoming opposition to U.S. objectives. The U.S. administration employs bilaterals to set
legal precedents that it can then replicate and expand in succeeding negotiations. Moreover, once a govern-
ment has signed a bilateral deal based with the U.S., there is little point in it opposing similar provisions
and commitments in the FTAA talks or in multilateral negotiations, including the WTO Doha round.

The flip side of the intensified U.S. trade policy agenda, however, is a growing awareness and asser-
tiveness by many citizens and some governments, reflecting deep discontent with the policy prescriptions
embodied in the FTAA model. There is a strong interest among emerging industrial and developing
countries in preserving policy space for alternative economic development policies. The trade agree-
ments threats have, ironically, contributed to a new appreciation of public services and a mixed economy
and a better understanding of how they contribute to economic development, increased social justice and
environmental sustainability.

Citizens and progressive governments are already resisting the divide-and-conquer strategies at work
in trade treaty negotiations. The need to forge international alliances against the corrosive incursions of
trade treaties and to unite in strengthening public services, democratic institutions and governments’ ability
to regulate in the public interest is increasingly being recognized across the region.
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1. The services trade agenda after Miami

1.1 Miami: resistance and reaction

When trade ministers for the Americas gathered in
Miami in November 2003, the atmosphere was very dif-
ferent from the FTAA launch in the same city nine years
earlier. The 1994 Miami Declaration set a target of no
later than 2005 for completion.! It was to be a sweeping
accord, building upon the most expansive features of the
North American Free Trade Agreement (NAFTA).

“We will strive to maximize market openness
through high levels of discipline as we build upon
existing agreements in the Hemisphere. We also
will strive for balanced and comprehensive agree-
ments, including among others: tariffs and non-
tariff barriers affecting trade in goods and services;
agriculture; subsidies; investment; intellectual
property rights; government procurement; techni-
cal barriers to trade; safeguards; rules of origin;
antidumping and countervailing duties; sanitary
and phytosanitary standards and procedures; dis-
pute resolution; and competition policy.”2

By November 2003, after years of intensive negotia-
tions involving nine separate negotiating groups,3 gov-
ernments had moved little towards that ambitious goal.
The political landscape in the Americas had changed in
ways that made concluding a sweeping FTAA far more
difficult than its proponents had imagined in 1994. With
just a year left before the final deadline, talks appeared
to be at an impasse.

The political landscape in the Americas had
changed in ways that made concluding a
sweeping FTAA far more difficult than its

proponents had imagined in 1994.

In Brazil and Venezuela new governments of the
left, which had been openly sceptical of the FTAA in
opposition, were elected to office. Profound economic
crises in Argentina and Bolivia had thrust new populist
governments into power. These governments reflected
the deep public discontent with the neo-liberal policy
prescriptions embodied in the FTAA. Caribbean govern-
ments had their own distinctive concerns. While anxious
about their access to U.S. markets and struggling to cope
with the implementation of the WTO Uruguay round

agreements, they were generally unenthusiastic about
taking on new FTAA obligations. All these governments,
rallying behind the leadership of Brazil, were proving
to be tough negotiators resisting the U.S. push for a
comprehensive FTAA.

By the Miami summit, the U.S. administration itself
was increasingly frustrated with the lack of progress
towards its vision of a far-reaching FTAA. But notwith-
standing the usual approach of the U.S. administration
to dictate terms rather than negotiate, the United States
Trade Representative (USTR) was genuinely hampered
by political constraints, not the least of which was the
razor-thin Congressional majority supporting free trade
policies. The tenuousness of this support was underlined
when, in the summer of 2002, the fast-track bill authoriz-
ing the administration to negotiate deals like the FTAA
passed the Congress by just one vote.4 This close vote
gave protectionist U.S. business interests such as the
sugar, citrus and cotton industries a stronger position to
obstruct trade deals they didn’t like. The USTR had little
flexibility to respond to market-opening demands from
other countries. In the U.S. population at large, support
for free trade deals was also waning. The country was
running an enormous trade deficit,5 and many workers
and communities hit hard by job losses blamed unfair
trade deals.

Furthermore, the WTO ministerial meeting held
in Cancun, Mexico had collapsed in disarray just two
months earlier. A large bloc of developing countries had
refused to be browbeaten into accepting new issues on
the WTO agenda, and strong differences over agriculture,
galvanized by Brazilian leadership and the emergence of
the G-20, stymied the adoption of a negotiating text.6

The two main protagonists, Brazil and the U.S.,
co-chaired the Miami ministerial meeting.? Both gov-
ernments were anxious to avoid a public collapse of the
FTAA negotiations so soon after the Cancun debacle.
But the compromise they arrived at did little to resolve
underlying differences. It simply papered them over.

1.2 A two-tier FTAA: core and
plurilateral agreements
The Miami declaration was a hollow victory for
FTAA supporters, reaffirming the commitment to con-
clude an agreement by the January 1, 2005 deadline. The
declaration sought to get around the increasingly serious
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obstacles to meeting that goal by stating that “govern-
ments might assume different levels of commitment.”8
It proposed a “two-tier FTAA,” with a common set of
obligations covering all negotiating areas (including
investment, services, intellectual property, government
procurement, etc.) and a further set of additional, stronger
obligations that countries could sign on to or not. Nego-
tiators were to work out the specifics of this unusual and
complicated treaty structure at later meetings.

At the subsequent meeting of the FTAA Trade Ne-
gotiating Committee (TNC) in Puebla, Mexico, senior
negotiators failed to come up with a workable approach
that was acceptable to all parties. Basic differences
glossed over in Miami quickly re-emerged. Mercosur
(comprised of regional trade partners Brazil, Argentina,
Uruguay and Paraguay) continued to press the United
States to include meaningful agricultural and industrial
market access commitments in the common, first tier of
obligations. The U.S. was resisting these demands as
part of an overall, ambitious agreement and was strongly
against making such concessions as part of the more
limited, first-tier agreement.

U.S. negotiators insisted that Brazil and other FTAA-
sceptical governments must be prepared to participate
fully in the second-tier of obligations if they expected
market access commitments from the U.S. At Miami,
the U.S. and other supporters of a far-reaching FTAA,
including Canada and Chile, had insisted that the decla-
ration state explicitly that the level of benefits must be
commensurate with the level of obligations. Or, in the
words of a senior U.S. trade official, “you get what you

pay for.”9 Without significant movement from others on
U.S. priorities — a state-of-the-art investment chapter,
GATS-plus services commitments, market access in
government procurement, and TRIPS-plus intellectual
property rules — the U.S. would give little.

By the autumn of 2004, negotiators have still not been
able to make the complicated Miami formula work. The
Puebla TNC session was “recessed” to allow for further
instructions from capitals and, although sporadic infor-
mal consultations continue, there have been no further
meetings of the TNC in 2004. Despite the supposedly
positive chemistry on display in Miami, negotiations
quickly became bogged down again.10

1.3 Bilaterals: the U.S. back-up strategy

Faced with persistent resistance to an ambitious
hemispheric agreement, the U.S. administration neither
recanted nor gave up. The U.S. administration reacted to
the obstacles by devising new strategies to achieve the
objectives of its corporate sponsors. Its focus shifted to
locking up bilateral agreements wherever possible.

After the collapse of the WTO Cancun meeting,
USTR Robert Zoellick testily divided the trade policy
world in two, asserting that: “... the key division at Can-
cun was between the can-do and the won’t-do. For over
two years, the U.S. has pushed to open markets globally,
in our hemisphere, and with sub-regions or individual
countries. As WTO members ponder the future, the U.S.
will not wait: we will move towards free trade with can-
do countries.”11
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The U.S. administration reacted to the obstacles
by devising new strategies to achieve the
objectives of its corporate sponsors.

By the end of 2003, the U.S. already had bilateral or
regional free trade deals with Canada, Mexico, and Chile.
An agreement with five Central American countries (Ni-
caragua, El Salvador, Honduras, Guatemala, and Costa
Rica) was near completion. At Miami, Zoellick pointedly
announced that the U.S. was entering into new bilateral
free trade negotiations with Panama and four Andean
countries (Colombia, Peru, Ecuador, and Bolivia).

Since Miami, the Central America Free Trade Agree-
ment (CAFTA) was concluded, although it has yet to be
approved in either the U.S. or Central American nations.
Talks to “dock” the Dominican Republic into the already
completed Central American trade deal were completed
in record time. Negotiations to include Panama in the
CAFTA and on an Andean FTA with Colombia, Ecuador
and Peru are underway, although strong popular unrest
with neo-liberal policies in Bolivia makes it unlikely
that its government will join the U.S.-Andean free trade
talks anytime soon.12

Zoellick calls this strategy “competitive liberaliza-
tion.” Bilateral negotiations are used deliberately to ad-
vance U.S. goals in multilateral and regional negotiations.
The bilateral agreements are all based on a NAFTA-plus
template (see section 2) and in each negotiation the U.S.
pushes hard to move the goalposts. The commitments in
each new agreement become the new floor for all future
ones — advancing U.S. aims step-by-step.

The strategy has some drawbacks for U.S. commer-
cial interests. Brazil, for example, is, by far, the largest
market in South America.13 Strong-arming smaller, more
compliant economies will not directly win concessions
from more strong-willed governments. Some members
of Congress and certain U.S. business interests have
criticized the USTR for focussing too much energy on
commercially insignificant markets.14

Competitive liberalization, though, is a patient
strategy. In time, governments or attitudes in the larger
countries may change. Until then, the U.S. strategy is
intended to build pressure on the holdout countries by
encircling them, bringing more and more countries into
the U.S.-dominated trade treaty bloc.

This strategy has had some success. Once countries
accept sweeping commitments in a bilateral deal with
the U.S., they have little incentive to resist similar
provisions in a hemispheric deal. In fact, governments
such as Canada or Chile, having already paid the price

of free trade adjustment and surrendered much of their
policy space, feel it costs them nothing to impose similar
restrictions on others They pursue aggressive free trade
deals with an uncritical, missionary zeal. These dynamics
were evident in Puebla where the U.S. and its main free
trade partners — Canada, Chile, Mexico and Costa Rica
— worked hand in hand at the talks.15

Crucially, as will be discussed, the domestic impacts,
particularly on public services, are wrenching in those
countries that become the targets of the U.S. bilateral
strategy.

...the domestic impacts, particularly on public
services, are wrenching in those countries that
become the targets of the U.S. bilateral strategy.

1.4 GATS: a policy straitjacket

The Bush administration has pledged to pursue its
strategy of competitive liberalization “globally, region-
ally and bilaterally.” Ongoing negotiations to broaden
and deepen the WTQO’s GATS are a crucial global leg
of that strategy.

Since the failed Seattle ministerial meeting in 1999,
U.S. negotiators and the corporate community doubted
they could achieve further significant gains in the WTO
arena on the contentious issues of intellectual property
and investment. The 2001 Doha meeting — the first minis-
terial after the failure in Seattle and held shortly after the
9/11 attacks in the U.S. — demonstrated that a large bloc
of developing countries opposed strengthening the WTO
Trade-related Aspects of Intellectual Property Rights
Agreement (TRIPS). These countries were particularly
mobilized around the contentious issues of the relation-
ship between the intellectually property rights and public
health. Similarly, the last ministerial meeting in Cancun,
Mexico in 2003 had underlined the depth of opposition
from developing countries to negotiating new rules on
investment at the WTO. On both these issues the U.S.
and its allies recognise that they face an uphill battle at
the WTO and consequently favour regional and bilateral
negotiations to advance their agendas.

The situation with respect to services is different. The
U.S., its Quad partners — Japan, Canada and the European
Union — and their corporate lobby groups still retain high
hopes of more substantial services liberalization through
the WTO. In fact, the GATS was created in 1994 as a
direct result of U.S. and business pressure.

The Caribbean island-state of Antigua and Barbuda
recently outlined the pressures experienced by smaller
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countries during the Uruguay Round negotiations that
led to the GATS:

“As of the mid-1970s United States services indus-
tries (such as insurance, financial services, travel
and tourism) began to press their government for
negotiations aimed at removing restrictions to
international trade in services. The United States
government responded positively to this request
and proposed negotiations on trade in services in
the context of the General Agreement on Tariffs
and Trade 1947 (the “GATT 1947”). Many devel-
oping countries opposed this but the United States
threatened to abandon the GATT and pursue its
own trade programme through regional and bilat-
eral agreements if trade in services was not placed
on the negotiating table.”17

The resulting services agreement was part of the
WTO “single undertaking,” meaning that governments
had no choice but to be part of the GATS if they wanted
to be members of the newly created WTO.

The extent of commitments made by countries when
the GATS was signed in 1994 varies greatly.18 Devel-
oped countries, along with a few developing countries,
made extensive commitments, but many other develop-
ing countries took a more cautious approach. Tourism,
distribution, banking, insurance, telecommunications
and professional services are areas where most countries
have made commitments. In certain other sectors, such
as health, education and postal services, commitments
are relatively uncommon.

Nevertheless, GATS proponents viewed these initial
commitments as simply a down-payment that would be
increased through future negotiations. Indeed, the GATS
treaty contains a so-called “built-in” agenda that requires
“successive rounds of negotiation” to broaden and deepen
coverage under the agreement.19 All service sectors are
“on the table” in these ongoing rounds of negotiations.

The current round of services talks began in early
2000 and was later rolled into the broader Doha round
negotiations that began in 2001. Even in the immediate
aftermath of Cancun, when all other negotiating group
meetings were suspended, the GAT'S negotiating sessions
went ahead as scheduled, leading one developing country
diplomat to remark that “after a nuclear war one thing
survives: cockroaches, now it’s the GATS.”20

At the November 2001 launch of the Doha round,
members agreed to specific deadlines for the services
negotiations. Participants were to submit initial requests
for specific commitments by June 30, 2002 and initial
offers by March 31, 2003.

By early 2004, over 60 of the148 WTO members had
made requests of other countries to make specific com-
mitments in their services sector. These requests add up
to a set of demands that most WTO members make full
commitments in nearly every sector. The requests also
target all limitations (or country-specific exceptions)
protecting otherwise GATS-illegal government measures
from challenge [see chart, Examples of GATS-illegal
measures]. This high-pressured dynamic is unfolding
more or less as the original GATS architects planned.

Examples of GATS-illegal measures

Worker adjustment programs that provide government assistance to companies set up by

laid off timber workers

Government assistance targeted to economic development corporations controlled by
directors chosen from and accountable to the local community

Government programs that favour enterprises owned or controlled by indigenous peoples

Restrictions on non-resident ownership of farm land

Government programs that direct research and development subsidies to locals or nationals

Technology transfer requirements for foreign investment

Requiring that skilled foreign employees provide training to locals

Requiring that publicly-funded research and development grants to foreign companies
produce benefits in the local or national economy

Sources: All these examples are drawn from non-conforming measures listed as limitations to national
treatment in the Canadian and US GATS schedules or from illustrations of inconsistent measures in the
GATS scheduling guidelines available at “http://www.wto.org” www.wto.org (S/ICSC/W/19).
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What is still unknown is how far individual govern-
ments are willing to go to meet these sweeping requests.
By the fall of 2004, forty-eight WTO members had
tabled initial offers for the increased application of
certain GATS rules to aspects of their own domestic
service sectors.21 The majority of these offers are from
developed countries.22 Recently, a senior U.S. trade of-
ficial expressed disappointment with this situation and
announced that the U.S. would aim to ensure that at least
half of all WTO members — 74 — would table offers by
the end of 2004.23

Most of the initial offers tabled to date are light on
new or substantial commitments.24 This is to be expected
at this stage in the negotiation. The process of request- of-
fer, revised request and counter-offer will continue until
the very end of the Doha negotiations. At that point, the
WTO plans to combine the services package with the
results of the other negotiations in a final agreement to
be adopted by all members.

Many developing countries have deliberately linked
the pace of the services negotiations to match that of
other parts of the WTO talks, in particular, agriculture.
The U.S., European Union and Japan, and their corporate
sectors, clearly expect substantial new GATS commit-
ments and movement on new rules controlling services
regulation as payment for any concessions on agricultural
subsidies. If there is a breakthrough in agriculture, the
stage is set for GATS negotiations to move rapidly.

A significant unblocking of the agricultural talks, and
the overall Doha round, occurred in July, 2004. Spurred
by a deal hammered out by just five governments — the
United States, the European Union, Australia, Brazil and
India — WTO members approved a so-called “framework
agreement” that is expected to put the Doha negotia-
tions back on track. Governments declined to set a new
formal deadline to replace the unrealistic milestone of
January 1, 2005. But a realistic decision point is prior to
the expiry of U.S. fast-track negotiating authority in the
middle of 2007.25

Although little-debated because of the intense spot-
light on agriculture and industrial market access, the
services provisions of the July 2004 framework agree-
ment are significant. Those countries that have not yet
submitted offers “must do so as soon as possible.” All
governments are now expected to submit revised offers
by May 2005. These offers are to be “high quality...
particularly in areas of export interest to developing
countries.” The framework agreement also requires
members to “intensify the negotiations on rule-making
under the GATS” which call for new GATS restrictions

on subsidies (GATS Article XV), government procure-
ment (GATS Article XIII), and domestic regulation of
services (GATS Article V1.4), as well as the development
of safeguards provisions (GATS Article X).27

Both the U.S. and the European Commission have
emphasized that they put the highest priority on services.
Outgoing EU trade commissioner stated that: “Services
negotiations need to move from second into third gear,”
adding that “It will be inconceivable to conclude the
[Doha Round] without a significant level of new and sub-
stantial commitments on services.”28 In the run-up to the
July framework deal, global corporate groups from the
United States, Europe, Australia, Canada, Chile, Hong
Kong, India, Japan, and Singapore lobbied intensively
in Geneva while decrying the fact that “services negotia-
tions continue to be hostage to agriculture, though the
service sector dwarfs the agriculture sector in volumes of
global trade, worldwide GDP, and employment.”29

...government negotiators must be under
spectfic, crystal-clear and non-negotiable
instructions to never agree to a services package
that further undermines public services
or public interest regulation.

The GATS negotiations are now set to intensify. If an
overall agreement on agriculture and industrial market
access can be reached, services will certainly be swept
along. It is not unusual for the biggest concessions to oc-
cur in the final days, even hours, of a long negotiation.

This negotiating dynamic poses a difficult challenge
for unions, NGOs, public interest groups and all but the
world’s largest governments, who will not even be in the
room when the final deal is brokered. Once such a deal
is struck it is almost impossible to change its specifics
without the whole package unravelling. To avoid destruc-
tive new concessions in services, union activists, public
interest groups, elected representatives and ordinary
citizens must work now well before the final, fateful end
game of negotiations. To withstand such intense pressure,
government negotiators must be under specific, crystal-
clear and non-negotiable instructions to never agree to a
services package that further undermines public services
or public interest regulation.
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2. Key elements of the FTAA services rules

and related treaties

2.1 NAFTA and GATS: models for the FTAA

When the U.S. government, its allies and corporate
backers speak about the need for an “ambitious” FTAA,
they have a very clear idea about what they want. The
GATS and the NAFTA services and investment chapters
are the “twin beacons guiding the FTAA negotiators”30
and its proponents.

When it was signed in 1994, supporters considered
the NAFTA an innovative, “state-of-the-art” services and
investment agreement. The GATS, which was signed
a year later, is sometimes portrayed as a weaker, even
“development-friendly,” treaty. But this impression is
mistaken. While less intrusive in some ways, in other
ways the GATS is actually more restrictive than the
NAFTA. The FTAA, as first conceived, aimed to com-
bine the most restrictive features of both treaties, leading
some to describe it as “NAFTA on steroids.” Though
this goal has not been reached yet through the FTAA
process, it persists. And the same potent NAFTA/GATS
hybrid of services and investment provisions is found in
the bilateral free trade agreements recently negotiated
by the U.S.

It is valuable for trade union and other public inter-
est advocates to understand that the essence of this new
generation of treaties—whether bilateral, regional, or
global —does not vary. If a particular negotiation or treaty
falls short of the ambitions of its most avid supporters,
the agenda is picked up in the next treaty or round of
negotiations. The venue and the vehicle may change,
but the ultimate aim of ever broader and deeper treaties
remains the same.

The basic purpose of services trade treaties
is to restrict government “measures”

so that they do not interfere with the ability
of foreign companies and individuals

to profit by supplying services.

Recent international treaties —including the NAFTA,
GATS and numerous bilateral investment treaties— share
many features in common. It is also important to un-
derstand these common elements and how they affect
public services and public interest regulation. It is to
these common features that we now turn.

2.2 Scope: everything is on the table

The scope of modern services trade treaties is im-
mense. This is because, firstly, the subject-matter of the
treaties—services—includes such a wide and varied
range of human activities. Secondly, the treaties do not
exclude, in principle, any services or service sectors. At
the outset of negotiations everything is on the table, and
it is up to individual governments that want to exclude
sectors or measures to win desired protection. Thirdly,
the treaties cover any and all government measures af-
fecting “trade in services”, which is defined to include
all the different ways (or “modes”) that a service can be
delivered internationally. These include: “cross-border”
(e.g. international consulting services); “consumption
abroad” (e.g. tourism); “commercial presence” (i.e.
foreign direct investment) and “natural persons” (e.g.
engineers working abroad).

Services affect virtually all aspects of our lives from
birth to death.3! Countless people deliver services that
are vital to our daily lives. In turn, many of our jobs are
directly tied to the provision of services to others. More
broadly, how societies choose to organize the delivery
of vital services, for example, to make them affordable
and universally accessible, is a fundamental aspect of
how they govern themselves.

Since the mid-1990s, services have been subject to
international trade treaty rules. This was a direct result
of global business pressure for binding rules on traded
services. It should come as no surprise that multinational
corporations, as they expand and extend their global
reach, have a strong interest in reducing the cost of
complying with the regulations they face in different
countries. They also benefit from reducing competition
from domestic, sometimes publicly-owned, firms and
from the privatization of public enterprise that allows
them to increase their market share. Achieving global
rules to reduce or eliminate government policies that
constrain their international commercial activities is a
key priority of many global services corporations.

The basic purpose of services trade treaties is to re-
strict government “measures” so that they do not interfere
with the ability of foreign companies and individuals to
profit by supplying services. Basically, a “measure” is
any action taken by government, including laws, regula-
tions, procedures, requirements, policies, administrative

The FTAA, U.S. trade strategy and public services in the Americas



decisions, administrative actions, and even unwritten
practices.32 The treaties apply to measures taken by all
levels of government, including central, regional, and lo-
cal governments. They also cover measures taken by any
non-governmental bodies exercising authority delegated
to them by government.33

These trade treaty rules only restrict governmental
actions. With few exceptions, actions taken by companies
or private individuals are not restricted. In other words,
the treaties create legally enforceable commercial rights
for foreign companies, without creating any correspond-
ing social responsibilities.

2.3 The myth of flexibility

While, in principle, “no service sector is excluded a
priori,’34 governments usually have an opportunity to
negotiate exclusions for sensitive sectors or important
policy measures when the treaty is signed. Depending
on the treaty model, there are different ways that this
can be done.

In a “top-down” treaty (such as the NAFTA), all
sectors and measures are assumed to be covered and
governments must negotiate “reservations” (country-
specific exceptions) to shield important measures from
aspects of the treaty. In a “bottom-up” treaty (the GATS
is partly bottom-up), only those service sectors (or sub-
sectors) that governments explicitly agree to include
are covered.

The difference between a bottom-up and top-down
treaties is significant, but its importance can be exag-
gerated. Even in a bottom-up treaty, once a government
agrees to cover a sector or sub-sector, then all inconsistent
measures must be individually protected or eliminated.
In trade policy jargon, they must be “listed or lost.”

While a strongly worded reservation can help protect
an important policy or sector from challenge, from a
democratic perspective this process is deeply flawed.

* Governments have only one chance, when the
treaty is first negotiated, to make reservations.
None can be added later.

* All reservations must be negotiated with other
governments. In an unequal power relationship,
this can be difficult for the weaker party.

* The listing of reservations focuses attention on
non-conforming measures, which targets them for
elimination in future negotiations.

* Protective country-specific reservations can be
eliminated unilaterally by a single national govern-
ment. Future governments cannot later reinstate
them. Once a reservation is eliminated, it is gone
forever.

Indeed, one of the main uses of reservations is politi-
cal: to deflect political opposition just enough to get the
treaty approved. Once the treaty is ratified, the pressure
to then eliminate these protections begins.

The defects of reservations and the disturbing results
of unequal power bargaining can easily be seen by re-
viewing Guatemala’s draft list of services and investment
reservations in the just-completed CAFTA. Guatemala
is currently governed by a very right-wing government
hostile to public services and state intervention. As a
result, its reservations are few and protect little (see
sidebar, Guatemala’s CAFTA reservations). Either the
Guatemalan government didn’t care about preserving
democratic policy flexibility, the country’s negotiators
were taken advantage of by hard-nosed U.S. negotiators
— or, quite likely, both.

2.4 Rules on “non-discrimination”

All trade treaties include non-discrimination rules to
ensure that governments treat foreign services and sup-
pliers no less favourably than local ones. There are two
main types of non-discrimination rules.

The most-favoured-nation (MFN) treatment rule
requires that governments “immediately and uncondi-
tionally” extend the best treatment given to any foreign
services or services suppliers to all like foreign services
and service suppliers. In other words, if government
actions favour services or companies from one foreign
country, then they must extend that favourable treatment
to services or companies from all foreign countries. In
both the NAFTA and GATS, MFN is a top-down rule
that applies ‘across the board’.35

The national treatment rule requires that governments
provide foreign services and service providers the best
treatment given to like domestic services and service sup-
pliers. National treatment is a tougher rule than generally
realized. It means more than just that foreign suppliers
must be treated the same as domestic ones. It requires
that governments ensure that foreigners have “equality
of competitive opportunity” with domestic suppliers.36 In
the NAFTA model, national treatment is a top-down rule
(it applies to all sectors except those governments negoti-
ate exclusions for), while in the GATS it is bottom-up
(applying only to those service sectors that governments
agree to include).

2.5 Restrictions on performance
requirements

The treaties ban certain performance requirements,
for example, conditions set by governments that oblige
foreign investors to purchase locally, transfer technology,
take local partners or train local workers.
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Two different types of country-specific exceptions, called Annex [ and II reservations, are allowed under the CAFTA.
Annex I reservations exempt specific, existing measures. They are bound, meaning that the measures can only be
amended to make them more CAFTA-consistent. If an exempted measure is amended or eliminated it cannot later be
restored. This means that if a Guatemalan government opened the country’s forestry sector to non-Guatemalans, this
policy change would then be permanent despite the reservation for forestry (see below). In other words, the protection
afforded by Annex I reservations is designed to disappear over time.

Annex II reservations are unbound. This means that they protect not only existing non-conforming measures,
but allow governments to take new measures that would otherwise be CAFTA-inconsistent. An Annex II reservation
therefore provides stronger protection because it allows for future policy changes in an exempted sector. A measure,
however, must conform strictly to the terms of the reservation, which insulate it from challenge under only certain
specific rules of the CAFTA. For example, no reservations are possible against the expropriation and compensation
provisions of the investment chapter. Annex II reservations are also sometimes vaguely worded, making it difficult to
know in advance whether policy measures are genuinely safe from challenge.

The first thing that strikes one about Guatemala’s reservations is how few there are and, more importantly, how
little they protect.

Guatemala has listed thirteen Annex I reservations and three Annex II reservations.

Under Annex I:

* There are four reservations pertaining to various laws that restrict non-resident ownership of land and real estate.
A single, broadly worded, preferably unbound, reservation pertaining to non-resident ownership of all land and
estate would have provided far more certainty and flexibility.

* Another reservation allows the Guatemalan authorities to require that a foreign enterprise “allocate an assigned
amount of capital for its operations in Guatemala.” This “shall not be used to prevent a foreign enterprise from
establishing in the country.”

* In the area of forestry, the reservation states that “only Guatemalan nationals and enterprises organized under
Guatemalan law may exploit and renew forestry resources.” Because this reservation only protects against national
treatment provisions, performance requirements are prohibited in the forestry sector despite this reservation.

» Foreigners wanting to provide professional services that require a university degree must do so through a contract or
other relationship with a Guatemalan enterprise. Similar reservations pertain to notaries public and tour guides.

» Foreign performing artists require prior consent from the Guatemalan authorities before they can perform in the
country. In all other respects, the cultural sector (films, publishing, magazines, newspapers, etc.) is subject to the
full force of the agreement.

» Three other reservations reserve aspects of specialty air services and air transportation to Guatemalan nationals and
enterprises.

Under Annex II:

* There are two reservations that simply mirror identical US reservations. The first pertains strictly to the most-
favoured-nation rule, in aviation, fisheries, and maritime matters. The second reserves the right to adopt or maintain
any measure related to maritime transportation.

* A more significant reservation gives Guatemala the right to adopt or maintain any measure that grants rights or
preferences to socially- or economically-disadvantaged minorities and indigenous peoples. This more strongly-
worded reservation, though, has a serious flaw. Since it applies only to measures taken by the central government,
it isn’t clear whether aboriginal self-governments would benefit from the protection of the reservation.

* Remarkably, there are no reservations for health, education, pubic utilities, child care, law enforcement or other
social services. All other parties to the CAFTA have some such unbound reservation, and even though these have
serious shortcomings, it is astonishing that Guatemala did not include one.

e Guatemala is currently governed by a very right-wing government hostile to public services and state interven-
tion. Either the Guatemalan government didn’t care about preserving democratic policy flexibility or the country’s
negotiators were taken advantage of by the hard-nosed U.S. team. As a result, its reservations are paltry and offer
very little protection.
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Government policies requiring foreign investors to transfer state-of-the art technology,
or train locals to use it, can accelerate the uptake of such technology in developing countries.
Despite these benefits, the latest generation of trade treaties now prohibits their use,
in both developing and developed countries.

Historically, various kinds of performance require-
ments were used by the now industrialised countries
to promote their economic development. Government
policies requiring foreign investors to transfer state-of-
the art technology, or train locals to use it, can accelerate
the uptake of such technology in developing countries.
Despite these benefits, the latest generation of trade
treaties now prohibits their use, in both developing and
developed countries.

Both the GATS and the NAFTA prohibit performance
requirements. While the GATS does not explicitly outlaw
them, its national treatment principle implicitly prevents
governments from applying local content, sourcing and
other performance requirements to foreign service inves-
tors in covered sectors. The NAFTA model goes consider-
ably further.37 It prohibits performance requirements on
investments of any nationality, including those from non-
NAFTA countries and even on domestic investors. These
tough NAFTA rules on performance requirements are the
ones used in recent U.S. bilateral free trade deals.

2.6 Rules on “expropriation” and
compensation

Modern investment agreements include controver-
sial rules protecting foreign investors and investments,
including services companies, against “expropriation.”
The NAFTA (Article 1110), for example, provides that
governments can expropriate foreign-owned invest-
ments only for a public purpose and only if they provide
compensation according to NAFTA rules. The NAFTA’s
investment protection provisions can be invoked directly
by investors through investor-to-state dispute settlement,
and reservations cannot protect against such expropria-
tion claims.

Whether a particular measure is an expropriation,
and the amount of compensation due to investors, are
matters of interpretation to be determined by a NAFTA
arbitral panel. Investors have successfully argued that
non-discriminatory regulations that significantly dimin-
ish the value of their investments amount to expropriation
under the treaty.38 This sharply contrasts with national
laws in most of the hemisphere (including the United
States), which generally would not view non-discrimina-
tory regulatory measures — for example, legitimate land

rezoning or environmental protection regulations—to be
compensable expropriation.39

This expropriation provision (which is contained in
the NAFTA but not the GATS) seriously threatens efforts
to reform or renew public services. The “extremely broad
definition of expropriation”40 opens the door to inves-
tor claims that measures to expand public services or to
restrict private for-profit provision of health care, educa-
tion or other social services amount to expropriation and
that compensation must be paid to foreign investors that
are negatively affected. Once these rules are in place,
expanding public services into areas where substantial
foreign investment interests are already established will
almost certainly trigger investor-state challenges and
compensation claims.

2.7 Market access rules

Another highly intrusive feature of the new services
treaties is their so-called market access rules. These rules,
drawn from the GATS Article X VI, prohibit governments
from restricting: the number of service suppliers or
operations; the value of service transactions; the num-
ber of persons that may be employed in a sector; and,
significantly, the types of legal entities through which
suppliers may supply a service. Governments “shall not
maintain or adopt” any of these quantitative restrictions
“either on the basis of a regional subdivision or on the
basis of its entire territory.”41

This article is particularly troubling because it
deliberately prohibits such measures, even if they are
non-discriminatory, applying to foreign and domestic
services and suppliers equally.42 Examples of beneficial
public policy measures that could run afoul of these
rules include:

* Environmental protections restricting the number
of tourist operators active in environmentally sensi-
tive areas, limiting the number of resource extrac-
tion licenses, or even anti-pollution provisions
restricting new sources of pollution in degraded
air- or water-sheds are all “limitations on the num-
ber of service suppliers.”43

* Regulations which require courier or transportation
companies to provide a minimum level of service
in rural areas as a condition of access to lucrative
urban markets.
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* Measures limiting the growth of medical services
or clinics in rich regions until poorer regions are
better served;

* Policies which allow only non-profit organizations
or co-operatives to provide a specific service, such
as child care or other social services.

Such public policies certainly restrict the market
access of commercial providers, whether domestic or
foreign. But they are completely unrelated to trade policy.
They have never before been subject to trade treaty re-
strictions, nor should they be.

2.8 Monopolies and state enterprises

Importantly, these same market access rules also
prohibit monopolies and “exclusive service suppliers.”
While the treaties usually also recognise governments’
right to designate new monopolies, this right is hollow.
Any government wishing to designate a new monopoly in
a previously covered sector must provide compensation
to affected foreign service providers and investors. In the
NAFTA model this must be monetary compensation (the
amount will be determined by an investor-state tribunal,
not domestic courts or legislatures). Under the GATS, a
government must provide trade-related compensation
(new trade treaty commitments) to other governments
whose suppliers are affected, or face retaliatory trade
sanctions.

While many public monopolies and regulated private
monopolies in the Americas have been privatized over
the past two decades, in many countries such monopolies
remain the chosen provider for basic services. Postal
services, the distribution and sale of alcoholic beverages,
electrical generation and transmission, rail transporta-
tion, health insurance, water distribution, and waste
disposal are just some of the more widespread examples.
Exclusive supplier arrangements are commonplace in
post-secondary education, health care and other social
services. The trade treaty rules prohibiting them heavily
infringe upon sovereignty and democratic choice.

2.9 Restrictions on ‘“‘domestic regulation”

Significant negotiations are underway in the GATS
to establish new restrictions on non-discriminatory
domestic regulation. At issue is the development of
“disciplines” on member country’s domestic regulation
—explicitly non-discriminatory regulations that treat local
and foreign services and service providers even-hand-
edly. The subject matter of these proposed restrictions is
very broad, covering measures relating to qualification
requirements and procedures, technical standards and

licensing procedures — a wide swath of vital government
regulatory measures.44

The proposed restrictions are being designed to
include transparency requirements and some form of
“necessity test,” that is, that regulations must not be
more trade restrictive than necessary and that they must
be necessary to achieve a treaty-sanctioned legitimate
objective. These rules, if agreed to, could affect important
environmental measures such as licensing (e.g. waste
disposal permits) and standards (in everything from
water quality and education to pipeline safety standards).
Other measures, in many other services sectors, could
also be affected.

The proposed GATS restrictions on domestic
regulation that are now being negotiated in Geneva are
deservedly controversial. The application of trade treaty
restrictions to services regulation has also provoked
controversy within the United States government from
domestic regulators such as the Environmental Protec-
tion Agency, as well as from consumer, environmental
and other public interest groups. The U.S. administra-
tion appears to be awaiting the outcome of the Geneva
negotiations before deciding whether to embrace them
in the FTAA and bilateral accords. In all the recent U.S.
bilateral FTAs, there is non-binding, “best endeavours”
language on domestic regulation. But, more ominously,
there is also a place-holder commitment that the results
of the WTO negotiations on domestic regulation, once
agreed to, will automatically be incorporated into the
FTAs.

2.10 Dispute settlement: government-to-
government and investor-to-state

NAFTA and the GATS both include procedures for
enforcing their rules through government-to-govern-
ment (which is also referred to as state-to-state) dispute
settlement procedures. When governments are not able
to resolve trade disputes through consultations, they are
heard by an appointed trade panel. Trade panels, which
meet in private, issue legally-enforceable rulings which
can include a requirement to withdraw a non-conforming
public policy measure or face trade penalties. Govern-
ments which refuse to conform to a trade panel ruling
can try to negotiate compensation in the form of trade
concessions to the complainant government. If they are
unable or refuse to do this, the complainant government
can retaliate with trade sanctions against exports of the
other country, which are usually chosen to have as much
economic and political impact as possible.

In addition to state-to-state dispute settlement, the
NAFTA investment chapter, most bilateral investment
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treaties, and bilateral free trade deals include a highly
controversial investor-to-state dispute settlement pro-
cedure. Under this process, investors, including service
investors, can bring a challenge directly, even without
the approval of their home government. While these
arbitral tribunals cannot directly overturn domestic laws
they can —and have — awarded substantial compensation
for breaches of NAFTA’s investment rules (see Trade vs.
public interest: NAFTA investor-state Disputes).

Trade vs. the public interest: NAFTA investor-state disputes

Ethyl: In settlement of a NAFTA challenge by Ethyl corporation, the Canadian government
repealed a ban on the gasoline additive MMT. It also paid the company US $13
million, and issued a statement saying that MMT has no known health effects even
though manganese — a major ingredient of the additive — is a known carcinogen.

S.D. Meyers: Canada lost a dispute initiated by a hazardous waste disposal company,
which claimed US $30 million for loses it allegedly incurred as a result of a Canadian
ban on exports of PCBs in the mid 1990s — even though allowing PCB exports would
have brought Canada into conflict with its commitments in the Basel Convention on
the Transboundry Movement of Hazardous Waste and with U.S. legislation banning
PCB imports.

Metaclad: Mexico was ordered to pay US $16 million in damages to a US-based hazardous
waste disposal company because Guadalcazar, a small municipality in the state of
San Luis Potosi, denied the company a permit to establish a hazardous waste site on
land already seriously contaminated by toxic wastes. The Mexican government has
resorted to Canadian courts in an effort to have this decision set aside.

Methanex: A Canadian-based company is suing the US government for US $970 million
in losses due to a California state order to phase out the use of MTBE, a methanol-
based gasoline additive which has contaminated groundwater from leaks in
underground storage tanks.

UPS: The US-based courier is seeking $230 million in damages from the Canadian
government, claiming that Canada’s national postal system is being used to support
its courier business and is preventing UPS from competing for more of Canada’s
courier business.
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3. The FTAA and public services

3.1 Introduction: public service principles
are at odds with neo-liberal treaties

Public services are built upon the non-market values
of equity, fairness and solidarity. They are rooted in
concepts of citizenship, democratic control and account-
ability. Public services aim to be universally available,
on the basis of need, rather than the ability to pay. Es-
sential public services are recognized as fundamental
human rights.

While public services may never fully achieve the
lofty ideals citizens set for them, their guiding prin-
ciples set them apart from commercial services. Indeed,
the values underlying public services are at odds with
commercial imperatives that treat basic services such
as education, water or health care as commodities to be
bought and sold.

Modern, successful public services were built up in
most countries over many decades of political struggle
and social change.45 They commonly include: social ser-
vices, such as health care, education and social security;
utility and infrastructure services, such as water, roads
and energy; and security services such as policing, the
justice system, and the military. But public services are

not fixed or static; they “vary between countries and over
time.”46 Furthermore, societal decisions about the nature
and extent of public services are inherently political and
a vital expression of democratic decision-making.47

By the middle of the twentieth century, the idea that
governments must play a central role in providing basic
and social services was widely accepted as a hallmark of
acivilised society. But beginning in the early 1980s, this
consensus about public services, and the role of govern-
ment generally, came under sustained attack.

Neo-liberalism — the revival of the nineteenth-century
idea that the best government is the smallest government
—took hold among corporate and governing elites. This
began in the English-speaking developed countries and
soon spread to the rest of the world.48 The neo-liberal
policy prescriptions of deregulation, tax reduction, priva-
tization and free trade put strong pressures on public
services and began to erode the gains made over many
decades. This was especially true in the developing
world, where the International Monetary Fund (IMF),
World Bank and regional banks such as the Inter Ameri-
can Development Bank (IADB) imposed these policies
on governments as conditions for debt refinancing and
financial support.

— Washs
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International trade treaties such as the NAFTA, the
WTO Uruguay Round agreements, bilateral investment
treaties and the FTAA are a key part of this neo-liberal
offensive. As discussed in Section Two, the rules of the
latest generation of these treaties no longer deal primarily
with trade or just with ensuring that governments treat
foreigners fairly. Rather, they contain many more intru-
sive obligations. These are intended to shrink the role of
government, to restructure or bypass countries’ legal and
regulatory systems and to privilege commercial interests
— particularly foreign corporate interests. Through the
use of case studies, this section of the paper discusses
the impacts of these intrusive features on public services
and public interest regulation in the Americas.

...the rules of the latest generation of these
treaties no longer deal primarily with trade
or just with ensuring that governments treat
foreigners fairly. Rather, they contain many

more intrusive obligations.

3.2 The flawed governmental services
exemption—no protection for most
public services

The U.S. Trade Representative’s summary of its
FTAA services negotiating position insists that “in ar-
eas related to social services — including education and
health-care services — the United States is not seeking nor
would we agree to use the FTAA negotiations to promote
privatization.”49 It is useful to begin the discussion of
FTAA impacts on public services by scrutinizing this
misleading statement.

The fig leaf that the USTR hides behind when it
makes this claim is the so-called “governmental author-
ity” exclusion: “The U.S. excludes services supplied
in the exercise of governmental authority — which we
define as any service which is supplied neither on a
commercial basis, nor in competition with one or more
services suppliers — from the services chapter of the
FTAA Agreement.”

The reason this “exclusion” is of little or no practi-
cal value is straightforward. Public services systems are
mixed systems, and so invariably have some commercial
or competitive elements. Pure public services — those that
are completely publicly-financed and delivered free-of-
charge by governments exclusively through public insti-
tutions — are very rare. Even the most highly-developed
public service systems are routinely financed through a

In fact, FTAA services and investment rules
are designed to restrict the role
of public services.

continually shifting mix of private and public funding
and delivered through a combination of public, private
not-for-profit and private for-profit delivery.

In most real-world cases, the governmental authority
exclusion would not protect public services from FTAA
obligations. As the USTR document correctly states — if
either a commercial or competitive element is present,
then the exclusion does not apply. The main role of this
fudged exemption is to provide political cover so that
trade officials and politicians can deny that the FTAA
will harm public services.

In fact, FTAA services and investment rules are de-
signed to restrict the role of public services.

3.3 The FTAA: supporting privatization,
attacking state monopolies and driving
market reforms

In March 2003, appearing before a Congressional
trade committee, USTR Zoellick more candidly ex-
plained how trade treaties advance neo-liberal ideology
and U.S commercial interests,

“Trade agreements bolster property rights by...
supporting privatization.... Free trade agreements
attack ... state monopolies and oligarchies.... Trade
agreements drive market reforms in sectors rang-
ing from e-commerce to farming.”’50

These three assertions need to be explored further in
order to understand the neo-liberal vision and corporate
interests driving U.S. trade strategy, and the FTAA spe-
cifically. The next three sub-sections will explore these
themes — “supporting privatization,” “attacking state
monopolies,” and “driving market reforms” — in relation
to three Latin American case studies: Argentina’s failed
privatizations and ensuing investor-state disputes, the
attack on Costa Rica’s public insurance programs though
the CAFTA negotiations, and the deregulation of Mexi-
co’s telecommunications sector through the GATS.

3.3.1 ““Supporting privatization” in Argentina
Privatization occurs when public assets or enterprises
are sold to private interests or when services that were
once publicly-delivered are provided instead by commer-
cial interests. Regrettably, Zoellick’s assertion that trade
treaties support privatization is correct. The clear intent
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of the FTAA and other neo-liberal treaties is to pry open
public services that have not yet been privatized and to
consolidate privatization whenever it occurs.

Recent events in Argentina graphically reveal how
this dynamic can work in practice. Globally, many priva-
tization initiatives have failed.5! But in few countries has
privatization gone further or failed more spectacularly
than in Argentina. The country’s experience demon-
strates serious problems with privatization, including
the risks to society when intrusive investment treaty
obligations attempt to lock in radical free-market social
experiments.

The IMF, the World Bank and the IADB have, as
noted earlier, aggressively enforced privatization poli-
cies within Latin America since the mid-1980s. Between
1986 and 1999 in this region “there were 396 sales and
transfers of public assets to the private sector, repre-
senting more than half the value of all privatizations in
the developing world.”52 This restructuring turned the
region into a laboratory for private-market experiments
in basic services.

In Argentina, public sector workers were the first
casualties of this privatization wave. In 1989 the number
of employees in the public telephone, postal, airline, sani-
tation, electricity, railway and gas distribution services
was just under 250,000. After a decade of privatization,
just 75,000 persons worked in those enterprises.53

The pain soon spread to the general population.
Privatizations failed to improve basic services and these
services became more costly for consumers. As one
analysis of the situation noted: “After privatization, the
new foreign owners of utilities were allowed to charge
tariffs that rose in line with the rate of inflation in the
United States even though Argentina was actually expe-
riencing disinflation.54 As a result, the report continues,
Argentines face the “second highest telephone rates in
the world for international calls” and “after the French
company Vivendi bought up a large part of the water
distribution system, it promptly raised prices in some
provinces by 400%.” Meanwhile, “privatized bus com-
panies raised their fares by 40% to 100%, penalizing
the poor.”55

In the aftermath of Argentina’s 2001 financial crisis,
a new government tabled legislation in 2002 calling for
foreign-owned telephone, gas and electricity utilities to
accept a freeze on their tariffs. Foreign owners fought
back by postponing promised services improvements and
lobbying their home governments to put pressure on Ar-
gentina to reverse the measure.56 Privatized firms played
hardball. Aguas Argentinas, the consortium that runs the
privatized water system of Buenos Aires, stopped the

expansion of water services and only made emergency
repairs. An electric utility warned of blackouts if it didn’t
get its tariff increase. Transport companies cut suburban
train service.57 As usual, it was the public that bore the
brunt of these threatening corporate tactics.

Despite the supposed potential for corporate profits,
many privatized service providers found themselves
facing serious financial problems. In early 2002, after
several years of troubled operations plagued by financial
and water-quality problems, Aguas Argentinas defaulted
on its debt (see sidebar on page 16, Aquas Argentinas).
Another conglomerate, Exxel Group, used aggressive
business strategies involving junk bonds, offshore tax
havens and leveraged buyouts to acquire interests in
Argentina’s public and private services. These included
health insurance plans, medical social security groups,
private mail services, energy distribution and other ser-
vices traditionally provided by governments or the non-
profit sector. By 1998, it had quickly grown to become
one of Argentina’s top ten companies; but by 2003 the
value of its assets had shrunk nine-fold and most of its
constituent companies were bankrupt.58 Similarly, when
the Enron bubble burst and the U.S. parent company
imploded amid revelations of fraud and scandal, the
energy concessions run by its Argentine subsidiary were
left in limbo.

Globally, many privatization initiatives
have failed. But in few countries

has privatization gone further or failed

more spectacularly than in Argentina.

Because of such experiences and widespread corrup-
tion, privatization has become deeply unpopular through-
out Latin America. The Latinobarometro poll, published
annually by the conservative Economist magazine, shows
that Latin American public opinion has swung strongly
against the policy of privatization. Not surprisingly, this
shift has been strongest in Argentina where, by 2002,
over 70 percent of the population disagreed or strongly
disagreed with the statement that “The privatization of
state companies has been beneficial.”59

It is at this time, when disillusionment with neo-lib-
eral reform sets in and the desire for change is greatest,
that some of the most potent trade treaty provisions are
designed to kick in. As discussed earlier in this paper,
investment and services treaties contain clauses that
protect foreign investors against alleged expropriation
and ensure so-called “minimum standards of treatment”
under international law. When privatization deals go
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sour, foreign investors can take such claims directly to
binding international arbitration, through the notori-
ously undemocratic investor-to-state dispute settlement
process.

These cases are decided by commercial arbitration
panels that are empowered to punish national govern-
ments for breaches of the relevant treaty by imposing
fines. Unfortunately, decisions are based on investment
treaty rules, not domestic law. The arbitral panels meet
in secret, usually keeping both evidence and arguments
confidential. Even the final decision can be released only
if both parties agree.

These tribunals, which operate entirely outside the
public interest protections of domestic law, courts and
constitution, are now swinging into action against Ar-
gentina. During its embrace of neo-liberal orthodoxy,
Argentina signed 38 bilateral investment treaties (BITs),
giving it more BITs than any other Latin American
country. Its BIT partners include most of the world’s
largest economies: the United States, Canada, France,
Germany, Spain and the United Kingdom. In the after-
math of Argentina’s economic crisis, investors turned to
the investor-state dispute settlement mechanism in these
treaties with vengeance.
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In May 1993, Aguas Argentinas was formed when the Suez group from France and Aguas de Barcelona of
Spain took over responsibility for water and sewage for 10 million people in metropolitan Buenos Aires. Aguas
Argentinas purchased the water concession for a modest price, investing only $30 million U.S. of its own money.
This occurred shortly after local governments had sunk $650 million U.S., borrowed from the World Bank and
the IADB, to fix up the city’s water system. This loan was used to upgrade infrastructure and install computer
systems so that prospective buyers could more easily track costs and bill their customers.

Aguas immediately fired about half the company’s employees and began agitating for higher water rates.
Over the next decade the company hiked rates twice but did not deliver long promised major improvements to
the system. In 2003, the Argentine regulatory authority slapped Aguas Argentinas with a 55 million peso fine for
unfulfilled commitments. In a separate action, the municipalities of Berazategui, Quilmes and Berisso initiated
court action seeking compensation of $300 million U.S. from Aguas Argentinas because only a small fraction
of sewage collected by the company is treated and the rest is discharged untreated, polluting the river shared by
the communities. In the suburb of Quilmes, water was available for only a few hours a day and even this water
is often contaminated.

In April 2002, the company defaulted on its corporate debt. In late 2003, the company was hit with further
fines for water failures and non-fulfillment of contract obligations. Fed up with this abysmal performance, the
Argentine government met with the company in February 2004 to press for either new commitments to fulfil
outstanding obligations or face cancellation of the contract.

Adding insult to injury, on July 17, 2003 the foreign investors in Aguas Argentinas filed an investor-state
case against Argentina for alleged breaches of its bilateral investment treaties.

This example of the failure of privatization to deliver as promised is an instructive, if expensive, lesson. By
the end of the 1990s, 460 million people around the world were dependent on private water corporations for their
daily water needs—up from 51 million in 1990. The privatization policies pushed by the World Bank, the Inter-
American Development Bank and the International Monetary Fund were designed to benefit major international
water companies such as Suez and Vivendi. Yet they have not been able to consistently deliver clean water at
affordable prices to meet peoples’ needs in Latin America or elsewhere.

Despite this track record of failure, a key sectoral demand by the Coalition of Services Industries (CSI) under
Environmental Services in the FTAA negotiations is still to “broaden and deepen the commitments in sewage
services, refuse disposal services, sanitation and similar services.”

Sources: Special to CorpWatch by Sebastien Hacher, February 26, 2004; “IDB Plan to Sell the Public Sector: Cure or the 1117 Beatrice

Edwards, NACLA Report on the Americas, January-February 2003; Coalition of Services Industries, submission to the Services and
Investment Workshops, VIII Business Forum, Miami, Florida, November 17-21, 2003.
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Foreign investors have now launched over thirty
investor-state cases against the Argentine national gov-
ernment (see table on page 18: Pending Bilateral Invest-
ment Treaty cases against Argentina). Many of these
cases relate to contracts and concessions for privatized
services. Among the foreign investors suing Argentina
are Enron and the foreign partners in Aguas Argentinas.
Despite their corporate shenanigans, these companies
now blame the Argentine government for their problems
and expect Argentina’s already hard-pressed taxpayers to
provide compensation. If the panels rule in their favour,
investors can enforce the fine in almost any developed
country where there are Argentine government assets
available for seizure.60

Argentina’s citizens suffered — and continue to suffer
— through the failings of privatized services. Yet under
the bizarre and biased logic of investment treaties, the
Argentine public is now expected to compensate foreign
investors for their losses. This double jeopardy should
serve as a warning to other countries in the hemisphere:
do not become entangled in investment treaty rules or the
even stronger provisions of the proposed FTAA.

In fact, if Argentina were part of an FTAA instead
of just under the BITs, the country’s legal and economic
position would be even more precarious. In addition to
aggrieved foreign investors and their lawyers, it would
directly face the wrath of the United States, which could
target sanctions against Argentina’s key exports until
it complied with the FTAA investment rulings. Such
retaliatory sanctions could be aimed, to exert maximum
pressure, at any sector, threatening export earnings that
are desperately needed if the country is to work its way
out of a deep economic crisis.

3.3.2 “Attacking state monopolies” in Costa Rica
USTR Zoellick’s candour on the role of trade treaties
such as the FTAA in attacking state monopolies is blunt.
Less frank advocates of services and investment agree-
ments frequently stress the flexibility these agreements
supposedly give to governments to choose which sectors
to commit and which sensitive policies to protect. They
deflect charges that the agreements are undemocratic as
baseless by asserting that governments voluntarily agree
to the deals. This self-serving rationale ignores power
politics and bargaining pressure — an arena in which
Ambassador Zoellick is obviously very comfortable.

Unequal power bargaining

The fate of Costa Rica’s highly successful public in-
surance programs in the recently negotiated U.S.-CAFTA
is a disturbing example of how strong-arm tactics and
high- pressure bargaining have been used to attack very
successful public monopolies.

The FTAA, U.S. trade strategy and public services in the Americas

Throughout the CAFTA negotiations, the Costa
Rican government, up to the President himself, repeat-
edly promised to exclude Costa Rica’s public services,
including its public insurance monopoly, the National
Insurance Institute (Instituto Nacional de Seguros) from
the treaty.61

Late on December 15, 2003, just 48 hours before the
CAFTA talks’ final deadline, U.S. negotiators tabled, for
the first time, a proposal that Costa Rica eliminate its
public insurance monopoly and open the sector to U.S.
insurance companies. Stunned by this eleventh-hour de-
mand, Costa Rican negotiators walked out of the talks.62
Later that week, the U.S. and the other four Central
American countries involved in the talks announced that
the CAFTA would proceed without Costa Rica. USTR
Zoellick told reporters he believed that Costa Rica would
eventually join the pact, but that it had to decide quickly
because the U.S. “won’t wait.”

Within two weeks, chastened Costa Rican negotiators
returned to the bargaining table. On January 25, 2004
the U.S. and Costa Rica announced a deal that included
the full opening of Costa Rica’s insurance sector to U.S.
private insurers. In return, the U.S. provided Costa Rica
with minimal, face-saving improvements in agricultural
market access.

Dismantling Costa Rica’s public insurance system
Costa Rica’s National Insurance Institute provides

the full range of insurance needs: including auto, home,

workplace, crop, life, property, occupational risk, travel,
and natural disasters. This public monopoly enables the
system to pool risk and cross-subsidise between differ-
ent sectors, providing Costa Ricans with some of the

most affordable insurance rates in the region. But, as a

direct result of U.S. arm-twisting, this system will now

be dismantled.

Under the terms of the CAFTA financial services deal,
Costa Rica is obliged to phase out its public insurance
monopoly within seven years:

* U.S. insurance companies will be allowed to sell
“any and all lines of insurance” to Costa Ricans
on a cross-border basis as soon as the treaty comes
into force, although Costa Rica will not have to let
U.S. companies do business or solicit within its
territory until July 1, 2007.

* By no later than January 1, 2008, U.S. companies
will be able to sell all insurance except compulsory
auto insurance and occupational risk insurance
through offices established within Costa Rica.

* By no later than January 1, 2011, Costa Rica must
fully open its insurance market, including compul-
sory auto and occupational risk insurance, to U.S.
firms.
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Pending Bilateral Investment Treaty cases against Argentina — November 2004

Case Subject Matter Company Bringing Case against Argentina Republic Date Registered Status

Water & sewer services Compahia de Aguas del Aconquija S.A. & Vivendi Universal Feb. 19, 1997 Decision Oct 5/01- Request for
concession agreement resubmission to new panel Oct/03
Water & sewer services Azurix Corp. Oct. 23,2001  Tribunal appointed, case pending
concession agreement

Water & sewer services Aguas Provinciales de Santa Fe, S.A., Suez, Sociedad Generalde ~ July 17,2003  Tribunal appointed, case pending
concession agreement Aguas de Barcelona, SA. & Interagua Servicios Integrales de Agua, S.A.

Water & sewer services Aguas Cordobesas, S.A., Suez, & Sociedad July 17,2003  Tribunal appointed, case pending
concession agreement General de Aguas de Barcelona, S.A.

Water & sewer services Aguas Argentinas, S.A., Suez, Sociedad General de Aguas, July 17,2003  Tribunal appointed, case pending
concession agreement de Barcelona S.A. & Vivendi Universal, S.A.

Water & sewer services Azurix Corp Dec. 8,2003  Pending

concession agreement

Water & sewer services SAUR International Jan. 27,2004 Pending

concession agreement

Natural gas transportation Enron Corporation & Ponderosa Assets, L.P. April 11,2001 Tribunal appointed, case pending
Gas transmission enterprise CMS Gas Transmission Company Aug. 24, 2001  Tribunal appointed, case pending
Gas distribution enterprise LG&E Energy Corp., LG&E Capital Corp. & LG&E International Inc.  Jan. 31,2002  Tribunal appointed, case pending
Gas supply & distribution enterprise  Sempra Energy International Dec. 6,2002  Tribunal appointed, case pending
Gas supply & distribution enterprise  Camuzzi International S.A. Feb. 27, 2003  Tribunal appointed, case pending
Gas supply & distribution enterprise  Gas Natural SDG, S.A. May 29, 2003  Tribunal appointed, case pending
Gas production & distribution / Total S.A. Jan. 22,2004 Pending

power generation project

Electricity generation & distribution  AES Corporation Dec. 19,2002  Tribunal appointed, case pending
Electricity distribution & Camuzzi International S.A. April 23,2003  Tribunal appointed, case pending
transportation enterprise

Hydrocarbon & electricity Pioneer Natural Resources Company, Pioneer Natural Resources June 5,2003  Pending

concessions (Argentina) S.A. & Pioneer Natural Resources (Tierra del Fuego) S.A.
Hydrocarbon & electricity Pan American Energy LLC & BP Argentina June 6,2003  Tribunal appointed, case pending
concessions Exploration Company
Hydrocarbon & electricity El Paso Energy International Company June 12,2003 Tribunal appointed, case pending
concessions
Electricity distribution enterprise Enersis, S.A. & others July 22, 2003  Tribunal appointed, case pending
Electricity distribution enterprise Electricidad Argentina S.A. & EDF International S.A. Aug. 12,2003 Pending
Electricity distribution enterprise EDF International S.A., SAUR International S.A. . Aug. 12,2003 Pending
& Léon Participaciones Argentinas S.A
Hydrocarbon concession & BP America Production Company & others Feb. 27,2004 Pending
electricity generation project
Informatic services contract Siemens A.G. July 17,2002  Tribunal appointed, case pending
Motor vehicle enterprise Metalpar S.A. & Buen Aire S.A. April 7, 2003 Tribunal appointed, case pending
Insurance company Continental Casualty Company May 22, 2003  Tribunal appointed, case pending
Information storage & Unisys Corporation Oct. 15,2003  Pending
management project
Leasing enterprise CIT Group Inc. Feb. 27,2004 Pending
Gas and oil production Wintershall Aktiengesellschaft July 15,2004  Pending
Gas and oil production Mobil Exploration and Development Inc. Suc. Aug. 5,2004  Pending
Argentina and Mobil Argentina S.A
Telecommunications concession France Telecom SA Aug. 26,2004  Pending
Financial reinsurance services RGA Reinsurance Company Nov. 11,2004 Pending

Notes:

1. Between 1972 and 2003, 84 cases were concluded through the International Centre for Settlement of Investment Disputes (ICSID) Tribunal of the
World Bank. Not all cases went to a final panel decision, a number of cases were withdrawn or settled before a decision by a panel was rendered.

2. As of August 2004, 78 cases have been filed and are pending decisions by Tribunals.
3. Cases against Argentina represent 37% of all cases pending.
4. Year of filing for pending cases 1997-2, 1998-2, 1999-0, 2000-3, 2001-7, 2002-16, 2003-31, 2004 to August 5-23.
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Undermining public health insurance

Public health insurance is provided to Costa Ricans
through the Costa Rican Social Security Administration
(Caja Costrricense de Seguro Social). This public system,
built up over many decades of social struggle, provides
nearly all Costa Ricans with affordable health care, while
the country spends only one-tenth per capita of what the
U.S. spends on health care.

The CAFTA’s financial services provisions partially
exclude Costa Rica’s statutory system of social insur-
ance, which is enshrined in Article 73 of the Costa Rican
constitution. But, contrary to official assurances that it
is fully excluded from the treaty, opening the insurance
market to U.S. companies will seriously harm Costa
Rica’s remarkable public heath insurance program.

Occupational risk insurance, for health care costs
incurred from injuries at work, is currently an integral
part of the Costa Rica’s health insurance system provided
solely by the National Insurance Institute. Under CAFTA
it will be stripped from the public system by 2011.

Moreover, wealthy Costa Ricans will be free to
purchase supplementary private health insurance from
firms located in the United States, a practice that is
currently illegal. By 2007, U.S. companies will be able
to sell health insurance to wealthy individuals from of-
fices within Costa Rica itself. This will result in “cherry
picking” where U.S. insurance companies will target
well-off individuals, leaving the public system to cover
those that cannot afford private insurance. Undermining
universality in this way lessens the fairness and the ef-
ficiency of the public system, and, over time, will erode
public support for it.

The growth of private insurance markets will also
harm the ability of the public authorities to allocate
health resources where they are needed most (such as

This public system, built up over many
decades of social struggle, provides nearly all
Costa Ricans with affordable health care,
while the country spends only one-tenth per
capita of what the U.S. spends on health care.

preventative care and basic public health). Experience
in other countries shows that doctors and other health
professionals will be attracted to privately financed facili-
ties, which are more likely to provide high-cost, high-tech
treatments, including elective cosmetic surgery, than are
public facilities.63

...If the CAFTA is implemented as planned,
the highly regarded Costa Rican health
insurance system, which is the envy of many
Latin American countries,
will gradually become more like the highly
dysfunctional and inegalitarian American
health insurance system—reversing decades of
hard-won social progress.

As the U.S. experience dramatically shows, replac-
ing a single-payer system with private markets will also
greatly escalate administrative costs. For example, under
Canada’s single-payer public health insurance system,
administrative costs account for just 1 percent of total
outlays on hospital and physician services, while in the
highly fragmented U.S. insurance system, administrative
costs account for nearly 20 percent of total outlays by
private insurers.64

Finally, once U.S. insurance firms are established
within Costa Rica, they can use the CAFTA’s investor-
state dispute mechanism to challenge future attempts to
restore or expand the public health insurance system.
They will argue that this is “expropriating” their business
and seek compensation.

In short, if the CAFTA is implemented as planned,
the highly regarded Costa Rican health insurance system,
which is the envy of many Latin American countries, will
gradually become more like the highly dysfunctional and
inegalitarian American health insurance system —revers-
ing decades of hard-won social progress.

This deal, as noted previously, has not yet been ratified
and will face a tough fight in the Costa Rican society and
Congress.65 For a variety of reasons, CAFTA approval
will also face some opposition in the U.S. Congress. Its
ratification is not a foregone conclusion.

3.3.3 Imposing “market reforms”: the GATS
Telmex case

In the summer of 2000, the United States used the
threat of WTO litigation to pressure Mexico into chang-
ing its telecommunications regulations to benefit U.S.
long-distance companies. The concessions made by
Mexico during eighteen months of bilateral consultations
were not enough to satisfy the U.S. negotiators, who
proceeded to launch a full WTO challenge. A dispute
settlement panel was established in April 2002.66

Two years later, the WTO panel issued its decision
— the first ruling to deal exclusively with the GATS.67 In
a complex 250-page report, the panel sided with the U.S.
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on the key aspects of its complaint against Mexico. The
panel upheld the U.S. charge that Mexico was violating
its commitments under the GATS and the subsidiary
GATS Telecommunications Reference Paper by not
providing “cost-oriented and reasonable rates, terms and
conditions” to U.S. telecom companies for connecting
their long-distance calls to Mexico. It also ruled that
Mexico violated the GATS by not taking appropriate
measures to prevent “anti-competitive practices” by
Telmex, Mexico’s privatized national telephone com-
pany.68

In June 2004, the two governments struck a deal by
which Mexico complied with the WTO ruling. The dis-
pute had centered on so-called “settlement rates,” which
are the fees that telephone carriers charge each other
for completing calls routed through phone networks to
each other’s markets. In the June deal, Mexico agreed to
revise its international long-distance rules, to allow for
the supposedly “competitive commercial negotiation of
international settlement rates.”’69

Under previous long-distance regulations, Telmex
— the dominant domestic carrier — negotiated uniform
“settlement rates” that all Mexican carriers used when
charging U.S. companies to complete long-distance
calls from the U.S. The new Mexican rules announced
in August, 2004, allow U.S. telecom firms to bypass
Telmex and negotiate rates directly with any Mexican
telephone carrier.

In practical terms, this means that AT&T, for ex-
ample, can now dictate interconnection rates directly to
its Mexican affiliate, Alestra. AT&T can set those rates

to suit their overall continental and global operations.
Despite the free-market rhetoric, it is hard to see how such
convenient, intra-firm price-setting qualifies as “competi-
tive commercial negotiation”.70 Rates to AT&T’s parent
company are expected to fall under the new regime, but
itis not clear that the company will pass these savings on
to its U.S.-based customers or how Mexican consumers
might benefit.

What is clear is that under the new rules,
Mexico will lose a huge source of revenue
that could be used to expand basic telephone
service to poor customers and rural areas.

What is clear is that under the new rules, Mexico will
lose a huge source of revenue that could be used to expand
basic telephone service to poor customers and rural areas.
Since most developing countries such as Mexico receive
more incoming calls than they originate, settlement rate
payments are usually a net source of revenue. According
to the London-based Panos Institute: “Money from these
international revenues has traditionally been used by
developing country operators to subsidise cheaper local
calls and expansion of the network to poorer customers or
to rural areas.”7! As Mexican government representatives
argued fruitlessly to the WTO panel, and as developing
countries have traditionally asserted, such revenues are
“essential if the benefits of telecommunications are not
to be confined to a few urban elites.”72
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Public interest dimensions of the Telmex case

At one level, the Telmex dispute can be seen as
simply a clash between commercial behemoths over a
lucrative revenue stream. The U.S. brought the case on
behalf of the two largest long-distance companies in the
world: AT&T, and the now disgraced WorldCom Inc..
Their target was Telmex, the Mexican national phone
company sold by the Mexican government in a contro-
versial 1990 privatization. Its majority owner, Carlos
Slim, is Mexico’s richest man. Telmex, the world’s 19th
largest phone company, is today expanding throughout
Latin America.73 But there are important public interest
dimensions to the case.

Revenues and effective policies to achieve universal
telephone access in Mexico are urgently needed. Mexico
has just 147 telephone mainlines per 1000 people (rank-
ing 53rd in the world),74 compared to 646 per 1000
people in the U.S. (which ranks 8th in the world). Sadly,
over three-quarters of rural localities, containing six per
cent of the Mexican population, do not have any access
to phone services.”5

Because of its proximity to the U.S., which contrib-
utes to a much greater number of incoming than outgoing
calls, Mexico has garnered substantial revenues from
settlement payments.’6 Indeed, when the U.S. started
WTO proceedings in 2000, net settlement payments from
the U.S. to Mexico were $U.S. 763 million, the highest
U.S. payments to any country.”7 These settlement pay-
ments have declined steadily since the mid-1990s, but
can now be expected to fall drastically as a result of the
WTO-driven changes.

Mexico tried to convince the WTO panel of the im-
portance of these revenues: “Accounting rate revenues
remain an important potential source of funds for infra-
structure development. However, Mexico’s net revenue
from settlement rates (from all countries) has already
been declining. Thus, in light of the important need of
Mexico for investment in the telecommunications sector,
further and immediate drastic cuts in settlement revenue
are not economically feasible.”78 The panel rebuffed
this and related Mexican arguments, instead adopting a
draconian interpretation of the GATS Reference Paper
language on “cost-oriented” interconnection rates. The
panel ruled that “contrary to Mexico’s position, the
general state of the telecommunications industry, the
coverage and quality of the network, and whether rates
are established under an accounting rate regime, are not
relevant to determining a proper cost-oriented rate.”79

The privatization of Telmex has already made it
more difficult for the Mexican government to ensure that
the company invests in expanding telecommunications

infrastructure to unserved regions and groups. Telmex
has come under pressure from Mexican regulators to add
more lines to connect rural areas, but these connections
are relatively unprofitable and need to be subsidised.80
The huge loss of long-distance revenues to U.S.-based
companies reduces the prospects for meaningful invest-
ment in achieving universal service.

The privatization of Telmex has
already made it more difficult for the
Mexican government to ensure that
the company invests in expanding
telecommunications infrastructure to
unserved regions and groups.

As GATS analyst Ellen Gould observes in a trenchant
analysis of the Telmex ruling: “The panel dismissed
Mexico’s arguments that in order to be granted access to
the Mexican market, American firms should contribute
to the development of the country’s telecommunications
infrastructure.”8! The WTO panel’s harsh interpretation
means that those governments that have made, or will
make, GATS Telecomms Reference Paper commitments
are forbidden from including the costs of expanding
infrastructure or improving universal access when they
set interconnection rates, including long-distance settle-
ment rates. This prohibition will deprive many countries
of an important source of revenue and a proven social
policy tool for expanding universal service. Developing
countries will be hardest hit.

Debunking the myth of GATS flexibility

There is a disturbing twist to this case. When Mexico
originally made its GATS telecom commitments in 1997,
it apparently genuinely believed that that the accounting
rate system, of which settlement rates are a part, was
excluded from the GATS telecommunications rules. This
impression, shared by some other developing countries
and telecommunications experts,82 arose primarily from
a negotiated “understanding” reached at the close of the
GATS basic telecommunications negotiations, which
reassured governments that they need not lodge GATS
exemptions to protect differences in accounting rates
from potential GATS challenge.83

The panel proved indifferent to what Mexico or oth-
ers might have believed when they made their GATS
commitments. It brushed aside Mexico’s arguments that
negotiators meant to exclude accounting rates from the
scope of the GATS Reference Paper. The panel asserted
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This prohibition will deprive many
countries of an important source of
revenue and a proven social policy tool for
expanding universal service. Developing
countries will be hardest hit.

instead that: “the Understanding seeks to exempt a very
limited category of measures, temporarily, and on a non-
binding basis, from the scope of WTO dispute settlement.
Simply because Members wished to shield a certain type
of cross-border interconnection from dispute settlement,
because of possible MFN [most-favoured-nation treat-
ment] inconsistencies , it does not follow that they wished
to shield all forms of cross-border interconnection from
dispute settlement. The clear intention to do so is not
expressed in the Understanding.”84

Mexico’s misunderstanding of the meaning of its
GATS commitments is part of a troubling pattern in
GATS and GATS-related disputes. In the European
Communities bananas case, the Canada auto pact case,
the Canada split-run magazine case, and, most recently,
the U.S. gambling case, it turns out that governments
did not fully understand the legal implications of their
GATS commitments.85

In every GATS-related case to date, defendant gov-
ernments have lost and, in each instance, have either
erred in their GATS scheduling or misunderstood their
GATS obligations. WTO panels have demonstrated little
sympathy or deference towards what governments un-
derstood or intended at the time they made their GATS
commitments. Instead, the WTO dispute settlement bod-
ies have simply examined the letter of the treaty and the
commitments, and consistently given a very liberalizing
interpretation.

GATS proponents commonly point to the supposed
flexibility of the agreement to counter opponents’ criti-
cisms. They argue that the treaty gives governments the
opportunity to safeguard their vital interests by qualifying
any commitments they make. This argument, of course,
assumes that governments (not to mention their citizens)
understand the full legal implications of GATS commit-
ments. Experience shows, however, that the GATS is an
unusually complicated treaty. The “overwhelming uncer-
tainty about the meaning of the provisions of the GATS”
has been candidly acknowledged by key GATS insiders.
86 This extraordinary level of uncertainty, the power it
gives WTO panels to second-guess public policies, and
defendant governments’ dismal record in GATS cases,
are fast eroding the myth of GATS flexibility.

Will its hard-line GATS position haunt the U.S.?

As complainant in the Telmex case, the U.S. pressed
for a hard-nosed interpretation of the GATS provisions on
interconnection rates. It argued that the Reference Paper
required that interconnection rates be based exclusively
on the costs incurred in providing interconnection. In the
U.S. view, accepted by the panel, public policies that set
interconnection rates to recover costs for social purposes,
such as expanding infrastructure or improving universal
access, were strictly prohibited.

This hard-line legal interpretation may yet come
back to haunt the U.S. authorities. As Mexico pointed
out during the panel proceedings, the U.S. has its own
provisions for above-cost interconnection rates to finance
expanding telecommunications infrastructure in U.S.
rural areas. The U.S. asserted that it had protected these
universal service provisions by expressly limiting its
Reference Paper obligations with an exception for rural
carriers.87 Perhaps, but in a future dispute, a WTO panel
could well give as little weight to the U.S. intentions to
preserve its rural universal service requirements as it did
to Mexico’s intentions to protect its own.88

Moreover, the U.S. telecommunications regulatory
structure has recently shifted away from enforcing cost-
oriented interconnection rates. The 1996 Telecommu-
nications Act, from which the GATS Reference Paper
is largely derived, was designed to compel the former
monopoly phone companies (the so-called “Baby Bells”)
to open their networks at a discount to their competitors.
These competitors include long-distance carriers AT&T
and MCI, the same companies that were behind the chal-
lenge to Mexico’s regulations. A recent court ruling, that
the Bush administration has decided not to appeal, has
ended the U.S. federal government’s support for that
policy. The ruling allows the Baby Bells “to stop the
practice of providing long-distance companies and other
competitors deeply discounted access to local networks
for resale.”89

This shift in U.S. policy could run afoul of the
U.S.’s own Reference Paper obligations. At the time of
the Telmex ruling, a major U.S trade publication report-
ed a private-sector source critical of the WTO ruling
as saying said that the broad reading of the Reference
Paper, “while welcomed by the U.S. now could backfire.
It covers a ‘lot of conduct’ required by governments that
could fall under this definition of anti-competitive.”90
As official enthusiasm for the 1996 telecommunications
reforms wanes, awareness of the hazards of locking an
inflexible, highly prescriptive regulatory structure into
a binding international treaty may grow — even within
the U.S.
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Reverberating consequences

As discussed, there are critical public interest di-
mensions to this landmark WTO case. In particular, the
decision gives short shrift to public policies designed
to achieve universal access to telecommunications, and
facilitates the predatory grab by foreign commercial
interests of revenues that are urgently needed to finance
expanded access to Mexico’s poor and rural inhabitants.
These consequences will reverberate beyond Mexico, es-
pecially in other developing countries but, perhaps, even
to telecom regulation within the United States itself.

Furthermore, the tough interpretation of the GATS
telecommunications provisions championed by the U.S.
and affirmed by the WTO panel should further shake the

persistent myth of GATS flexibility. The panel’s lack of
deference — even disdain — for how the defendant gov-
ernment understood its GATS commitments is especially
chilling. As Gould argues, the case “provides a cautionary
tale for governments who believe they can preserve their
policy space while taking on more WTO obligations.”91
This lesson should be taken to heart by governments
and their citizens in the current round of negotiations to
broaden and deepen GATS coverage.

The FTAA, U.S. trade strategy and public services in the Americas

23



24

Divide and Conquer:



4. Conclusion: Growing resistance,

emerging alternatives

As the unachievable January 1, 2005 deadline slips
away, the divisions papered over at the November 2003
Miami summit continue to bedevil the FTAA process.
Negotiators have so far failed to agree on instructions to
implement the complicated “two-tier” negotiating struc-
ture formulated in Miami, missed key interim deadlines,
and left an intended ministerial meeting unscheduled.92
In other words, the FTAA talks have effectively ground
to a halt.

It is not unusual for major trade treaty negotiations
to falter or to take far longer than anticipated to finish. It
is very unlikely that the FTAA project will be officially
abandoned. And it is definitely possible that the now-
moribund talks will eventually regain momentum. But
in the near-term, prospects for concluding a hemispheric
treaty are slight.

Yet, paradoxically, even as prospects for an ambitious
FTAA dim, USTR’s negotiating efforts have intensified.
The U.S. administration and its corporate allies have not
given up on their substantive goal of expanding NAFTA-
plus treaty provisions throughout the hemisphere. The
locus of intense activity has simply changed.

Under its “competitive liberalization” strategy, U.S.
priorities have shifted from the stalled FTAA to wrapping
up bilateral free trade agreements wherever possible.
The U.S. now has free trade deals in place with Mexico,
Canada, and Chile; signed (but not ratified) treaties with
Costa Rica, El Salvador, Guatemala, Honduras, Nicara-
gua, and the Dominican Republic; and negotiations un-
derway with Colombia, Ecuador, Peru, and Panama. The
U.S. is using these bilateral negotiations to isolate and
build pressure on the FTAA holdout countries — clearly
a “divide-and-conquer” strategy.

There is a whiff of desperation surrounding “com-
petitive liberalization.” As its aggressive trade agenda
meets stronger resistance, the U.S. response has become
more fragmented and complex. This has led some main-
stream commentators (such as the Economist magazine)

The U.S. is using these bilateral negotiations
to isolate and build pressure
on the FTAA holdout countries—
clearly a “divide-and-conquer” strategy.

By tying the hands of future governments and
attempting to foreclose progressive alternatives,
the U.S. administration is in effect conspiring
with right-wing governments to limit future
generations’ democratic choices.

to deride the new U.S. trade initiatives as “trolling for
little fish” while the commercially-significant “big fish”
such as Brazil elude its net. Still, there are good rea-
sons for progressives to be concerned that competitive
liberalization, while crude, is an effective strategy for
advancing U.S. and neo-liberal aims in the hemisphere
and globally.

The most important reason for vigorously opposing
the U.S. bilateral free trade push is the great harm that it
will do in the target countries. Bilateral free trade treaties
are a way for the U.S. to strong-arm smaller countries
into acceding to its ideological and commercial agenda.93
As explored earlier in the Costa Rican case study in
this paper, the dangers to public services are real. If the
CAFTA proceeds as intended, successful public insur-
ance and telecommunications services will be lost. For
over a decade, those very services have been staunchly
defended by the Costa Rican populace against neo-lib-
eral pressures to privatize. Despite misleading official
assertions that public health insurance is protected from
the treaty, the CAFTA will immediately damage Costa
Rica’s remarkable public health insurance system and
further erode it over time. A central, but unspoken, fea-
ture of competitive liberalization is to undermine such
exemplary public service systems and so prevent them
from being emulated by others.

The bilateral free trade strategy is also, as U.S. trade
officials openly admit, a way to target governments that
are “most committed” to neo-liberal reforms and work
with them to “lock in” such reforms. The scandalous
decision of Guatemala’s right-wing regime not to shield
even the most basic social services from the full force
of the CAFTA, as discussed in this paper, is simply an
extreme example of this problem. By tying the hands
of future governments and attempting to foreclose pro-
gressive alternatives, the U.S. administration is in effect
conspiring with right-wing governments to limit future
generations’ democratic choices.
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Competitive liberalization might even succeed in
another of its stated aims: unblocking regional and
global negotiations by overcoming opposition to U.S.
objectives. First, the U.S. employs bilaterals to establish
legal precedents that it can then replicate and expand in
succeeding negotiations. The U.S. push for “TRIPS-plus”
intellectual property protection in all its bilateral treaties
has attracted the most criticism, but similar leveraging
occurs across all negotiating areas.%4 A demonstrated
willingness to support “key U.S. positions in FTAA and
WTO negotiations” is one of the U.S. government’s
criteria for selecting candidates for bilateral free trade
agreements.95

More decisively, once a government has signed a
“high-standards” bilateral deal with the U.S., there is
little point in opposing similar provisions and commit-
ments in an eventual FTAA or in WTO negotiations.
Prior to the CAFTA, for example, the five Central
American countries had “in general made only about 5%
of all possible GATS commitments.”% By contrast, the
CAFTA “will accord substantial market access across
the Central American countries entire services regime,
subject to very few reservations.”97 Given the extent
of these commitments, if the CAFTA is approved it is
unlikely that Central American governments will ally
with other developing countries that continue to resist
sweeping U.S. services demands under the FTAA or
through the GATS. U.S. strategy will have shifted them
from Zoellick’s “won’t do” to the “can do” bloc.

This under-the-radar realignment was probably a
factor, along with cruder forms of pressure, in reaching
the July framework agreement that has revived the Doha
Round of WTO negotiations in Geneva. In the wake of
that agreement, the global GATS negotiations, arguably
the U.S. government’s highest Doha round priority,
are now back on track. As a result, those who are con-
cerned about the implications of GATS expansion can
no longer count on differences over agriculture to sink a
services deal. Unions, NGOs, public interest groups and
concerned elected representatives must now re-engage
and organise to defend their public policy interests from
GATS threats.

Up until the mid-1990s, corporate lobbyists proposed
trade treaty text and the Quad (U.S. EU, Canada and Ja-
pan) trade officials, after resolving their own differences,
dictated terms to everyone else.98 Over the past 10 years,
global trade politics have become far more fractious and
complex, but the old ways die hard. “Competitive liberal-
ization” is, in some respects, simply a more sophisticated
variation of the former strategies.

The flip side of the intensified U.S. trade policy
agenda, however, is a growing awareness and assertive-
ness by many citizens and some governments, reflecting
deep discontent with the policy prescriptions embodied
in the FTAA model.

The public and political reaction to the threats
discussed in the case studies earlier in this paper illus-
trates this resistance. Argentina’s new government has
engineered an economic recovery by rejecting some of
the standard IMF shock therapy prescriptions and by
pumping back into the economy the savings generated
by its non-payment of some of its US$100 billion debt
to private bondholders. These unconventional - by IMF-
World Bank standards - financial policies, together with
measures such as price freezes on utility rates to provide
relief to hard-pressed consumers, have provoked a blitz
of investment treaty challenges by international corporate
interests. By demonstrating a new toughness in interna-
tional negotiations with debtors and investors, Argentina
is sending a strong signal that its citizens will not shoulder
the entire burden of failed and largely externally-driven,
economic policies.99

In Mexico, as even proponents have been forced to
admit, the privatizations of the 1990s (including that of
Telmex) remain deeply unpopular. Mexico’s defeat in
the WTO Telmex case resulted directly in a surrender
to U.S. commercial interests and the loss of a lucrative
source of revenues that could have been used to meet
pressing social needs. This episode underlines how, even
in a post-privatization environment, more intrusive trade
treaty rules deprive governments of tools and resources
to achieve universal service and other social policy goals.
Such experiences have deepened popular discontent and
created a growing demand for alternatives. Most notably,
efforts to privatize and deregulate the energy sector,
which Mexico largely shielded from NAFTA restrictions,
are meeting fierce political and public resistance.

...even in a post-privatization environment, more
intrusive trade treaty rules deprive governments
of tools and resources to achieve universal
service and other social policy goals.

Finally, the Costa Rican government’s cave-in to
U.S. demands to dismantle that country’s public tele-
communications and insurance monopolies has fuelled
a political crisis worsened by government corruption
scandals. A recent nation-wide strike against neo-liberal
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Part of this paradigm shift is a new
appreciation of public services and
a mixed economy and a better understanding
of how they contribute to economic
development, increased social justice and
environmental sustainability.

policies in general and the CAFTA in particular ended
with the resignation of the government’s entire economic
team, including Costa Rica’s trade minister and the lead
CAFTA negotiator. Given the political turmoil in Costa
Rica and uncertain prospects in the U.S. Congress, the
ultimate ratification of the U.S.-CAFTA is not a foregone
conclusion.

These examples illustrate a rising scepticism towards
the simplistic notion that more treaty-driven liberaliza-
tion, deregulation and privatization will lead to economic

development, increased social justice and environmental
sustainability. This has sparked a growing interest among
emerging industrial and developing countries in preserv-
ing policy space for alternative economic development
policies. Part of this paradigm shift is a new appreciation
of public services and a mixed economy and a better
understanding of how they contribute to economic de-
velopment, increased social justice and environmental
sustainability.

Citizens and progressive governments are already
resisting the divide-and-conquer strategies at work in
trade treaty negotiations. The need to forge international
alliances against the corrosive incursions of trade treaties
and to unite in strengthening public services, democratic
institutions and governments’ ability to regulate in the
public interest is increasingly being recognized across
the region.
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